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CURRENT TOPICS 


Parliamentary Agents 

A WARNING to persons styling themselves Parliamentary 
agents without possessing the necessary qualifications was 
issued by the SPEAKER in the House of Commons on 10th May. 
He pointed out that a contravention of the rules issued by 
the Speaker in 1938 could be dealt with by the House as a 
contempt, and it therefore behoves those solicitors who 
practice in this field to make sure that they.comply in all 
respects with the requirements. The chief of these is, of 
course, registration on the registers kept in the Private 
Bill office, but there are also heavy personal liabilities imposed 
on such registered agents by the rules, and the fact of registra- 
tion alone is not therefore a complete assurance that the 
rules are being observed. Nevertheless, the Speaker's 
warning appears to have been directed less against the expert 
professional agent engaged in furthering private Bills than 
against political advisers of various kinds who have in some 
cases adopted the description “ Parliamentary agent ’ 
without knowledge of its special significance. It is improbable 
that any solicitors have been guilty of this solecism, and the 
profession as a whole will welcome this timely reminder that 
the standards of an honoured calling practised by some among 
them are still jealously guarded. 


Trust Corporations: Applications for Probate 

AN amendment to the Non-Contentious Probate Rules, 
which comes into operation on 16th May (5.1. 1949 No. 876), 
has the effect of dispensing with the requirement of r. 11] 
of the Principal Registry Rules and of r. 104 of the District 
Registry Rules that on an application for probate or 
administration by a trust corporation other than the Public 
Trustee the corporation’s officer appointed for the purpose 
must lodge in the registry a sealed copy of the resolution 
appointing him. In future a certified copy of-such resolution 
will be sufficient. 

Extinguishment of Manorial Incidents 

[ue Postponement of Enactments (Miscellaneous Pro- 
visions) Act, 1939, Manorial Incidents (Extinguishment) 
Order, 1949 (S.I. 1949 No. 836), was made and came 
into operation on 29th April, 1949. It recites s. 3 of the 
Postponement of Enactments (Miscellaneous Provisions) Act, 
1939, which provided that s. 140 of the Law of Property Act, 
1922 (which authorises the making of applications for the 
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determination of compensation for the extinguishment of 
manorial incidents at any time before the expiration of 
fifteen years from the Ist January, 1926), “ shall hav 
effect subject to the following provisions, that is to say 
(a) no application under the said section made on or after the 
twenty-ninth day of November nineteen hundred and thirty- 
nine and before such date as His Majesty may by Order in 
Council appoint shall be of any effect ; (4) notwithstanding 
anything in the said section, such an application as aforesaid 
may be made at any time during the period of twelve months 
beginning on the date appointed under the foregoing 
paragraph; and (c) in accordance with the fore; 
provisions, paragraph (c) of the said section shall have effect 
as if for the words ‘ before the expiration of the said period 
of fifteen years’ there were substituted the words ‘ before 
the twenty-ninth day of November nineteen hundred and 
thirty-nine or during the period of twelve months beginning 
on the date appointed by Order in Council under section three 
of the Postponement of Enactments (Miscellaneous Provisions) 
Act, 1939’.”’ The effect of the new instrument is that the 
period of twelve months during which, in pursuance of s. 3 of 
the Postponement of Enactments (Miscellaneous Provisions 
Act, 1939, applications under s. 140 of the Law of Property 
Act, 1922, may be made, is the period of twelve months 
beginning on the Ist November, 1949. 


A Conveyancing Practice Point 

THE Council of The Law Society expresses the view, in 
the May issue of the Law Society's Gazette, that where a 
sale takes place of part only of (a) a leasehold interest in 
property under a long lease at a ground rent, or (0) a freehold 
interest in property which is subject to the payment of a 
perpetual rent-charge, the following conveyancing practice 
should be adopted if the ground rent or rent-charge is 
purchasers either of thi 


appo!l 
tioned, so that subsequent ge 
originally sold or of the part retained may be aware of the 
terms of the express or implied covenants of indemnity 
(1) the vendor should retain a duplicate of the deed effecting 
the apportionment ; and (2) on subsequent sales, either of 
the part of the property originally sold or of the part retained, 
the deed effecting the apportionment should be abstracted, 
even if dated prior to the root of title. This expression of 
opinion should do much to secure uniformity in the relevant 
conveyancing practice. 
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Compulsory Hiring of Land 


Part IV of the Agriculture Act, 1947, confers upon small- 
holding authorities power to hire land compulsorily (parallel 
with compulsory purchase powers) to be exercised on the 
authority of the Minister, and a similar power is given to the 
Minister under Pts. IV and V. New regulations under s. 93 of 
the Act (S.I. 1949 No. 795: the Agriculture (Compulsory Hiring 
of Land) Regulations, 1949) came into operation on 2nd May, 
1949, and prescribe the procedure for the compulsory hiring 
of land, which corresponds, as nearly as may be, with the 
procedure for the compulsory purchase of land under the 
Act. Part IV of the Agriculture Act, 1947, is not yet in 
operation, and the new regulations anticipate the bringing 
into operation of that part of the Act at a later date, until 
when the Small Holdings and Allotments (Compulsory Hiring) 
Regulations, 1936 (S.R. & O., No. 196), will continue to apply. 


Court of Protection Practice 


Tue Court of Protection (formerly the Management and 
Administration department) join with the Council of The 
Law Society, in the May issue of the Law Soctety’s Gazette, 
to draw the attention of solicitors to the practice under 
r. 136 of the Management of Patients’ Estates Rules, 1934. 
It is stated that in cases of sales of leasehold and freehold 
property the court scale of charges of the valuer or auctioneer 
allowed on taxation should, in the ordinary way, be paid 
by the solicitors and included in their bill of costs as a dis- 
bursement. If, however, in any particular case, it is desired 
that the charges should not be paid until after taxation, 
they may be omitted from the solicitor’s bill of costs and the 
amount as taxed will be certified separately, and paid to the 
auctioneer and valuer (a) out of the fund in court if so 
directed, or (b) as otherwise directed by the relevant order 
or authority ; thereby obviating the necessity for solicitors 
having to pay the valuer’s or auctioneer’s fees before taxation. 
The Court of Protection wish it to be pointed out that this 
practice is still experimental only, although it has been in 
operation since 1940, and may have to be reviewed if the 
work entailed on the part of the court is materially increased 
as a result of the publication of this notice. 


Juries Act, 1949 

AN ancient injustice has at least been mitigated by the 
Juries Act, 1949, which was passed and came into operation 
on 26th April, 1949. It provides for payment of travelling 
and subsistence allowances and compensation for loss of 
earnings to persons who serve as jurors. In leaving the 
assessment of the payments in the main in the hands of the 
chief permanent officials of the several courts affected, the 
Legislature has acted wisely, although ultimately the dis- 
bursements are met under s. 11 by moneys provided by 
Parliament. Under s. 18 another important amendment 
of the law provides that, after the end of September, 1949, 
special juries are abolished except in trials by special juries 
sworn before the end of that month and trials by a City of 
London special jury of an issue in a cause entered in the 
commercial list for trial in the King’s Bench Division. 


Official Receiver’s Fee as Provisional Liquidator 

In a winding up the Official Receiver’s fee for acting 
as provisional liquidator is normally calculated on the value 
of the company’s property as estimated in the company’s 
statement of affairs. A new order (S.I. 1949 No. 850 (L.8)), 
the Companies (Board of Trade) Fees Order, 1949, which 
came into operation on 10th May, provides a method of 
calculating this fee where by order of the court the filing 
of a statement of affairs has been dispensed with. This is 
set out in para. 1, which provides: “In para. II (4) (2) 
of Table B annexed to the Companies (Board of Trade) 
Fees Order, 1929, after the words ‘statement of affairs’ 


there shall be inserted the words ‘or where the court has 
dispensed with the submission of a statement of affairs, 
on the value of the company’s property as estimated by the 
Official Receiver ’.”’ 
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Costs and the Compensation Fund 


A STRONG recommendation from the Council of The Law 
Society to solicitors who have reason to believe that clients 
may have claims on the compensation fund appears in the 
May issue of the Law Society’s Gazette. Where legal costs 
are incurred as a result of a solicitor’s dishonesty necessitating 
a claim on the compensation fund, the Council state that they 
have power to make grants in respect of such costs if they 
have been necessarily incurred. If such costs could have 
been reduced or avoided by an approach to the Society in the 
first place, the Council state that they will not be prepared 
to make a grant in respect of them, and they therefore strongly 
recommend all solicitors who have reason to believe that 
a client may have a claim on the compensation fund to 
communicate with the Society before taking any step not 
immediately essential to their clients’ interests. 


Recent Decisions 

In Railway Executive v. Henson, on 3rd May (The Times, 
4th May), a Divisional Court (the Lorp CHIEF JUSTICE and 
BirKETT and Lynskey, JJ.) held that the Railway Executive 
had not been guilty of aiding and abetting a company to use 
a motor vehicle as an express carriage otherwise than under 
a road service licence contrary to s. 72 of the Road Traffic 
Act, 1930, where the company arranged with the Executive 
to carry certain of the latter’s employees to and from work 
daily, because s. 65 (1) of the Transport Act, 1947, entitled 
the Railway Executive to provide a road passenger transport 
service without complying with s. 72 of the Road Traffic 
Act, 1930. 

In Roberts v. Coombs, on 4th May (The Times, 5th May), 
a Divisional Court (the Lorp CHIEF JUSTICE and BIRKETT 
and Lynskey, JJ.) held that under s. 1 of the Penicillin Act, 
1947, a person who without being a registered pharmacist 
sold penicillin ointment under a prescription signed by a 
qualified medical practitioner was not “a person acting in 
accordance with the directions ’’ of the medical practitioner, 
and therefore was guilty of an offence under the Act. 

In Reay v. Young and Wife, on 4th May (The Times, 
5th May), a Divisional Court (the Lorp CHIEF JUSTICE and 
BiRKETT and LyNskEy, JJ.) held that justices were right 
in holding that for special reasons neither a respondent nor 
his wife should be disqualified from holding a driving licence 
where the respondent had allowed his wife to take the wheel 
of the car for a few yards across moorland country where there 
was no risk of an accident, but there was not in force at the 
time a policy of insurance against third party risks, contrary 
to s. 35 of the Road Traffic Act, 1930. 

In Rose v. Hurst and Others, on 5th May (p. 319 of 
this issue), the Court of Appeal (the MASTER OF THE ROLLS 
and AsguitH and DENNING, L.JJ.) held that a county court 
judge had jurisdiction to fix the rent of a new lease under the 
Landlord and Tenant Act, 1927, at £230 a year, although the 
standard rent of the premises was £90 a year, because the 
Rent Restriction Act in force at the time of the passing 
of the Landlord and Tenant Act, 1927, must have been 
clearly in the mind of the Legislature and the provision about 
fixing a new rent in the latter Act must be taken fro tanto 
to override the provision in the Rent Restriction Act as to 
standard rent. 

In Vestey v. C.I.R., on 6th May (The Times, 7th May), 
the House of Lords (Lorp Stmonps, Lorp NorMAND, Lorp 
MortTON OF HENRYTON and LorpD REID) held that s. 18 of 
the Finance Act, 1936, and s. 38 of the Finance Act, 1938, 
were framed in the widest terms, but where leases of 1921 
for twenty-one years to companies created by the settlors 
provided for a rent of £960,000 reducible in certain events 
if the lessors should choose to withdraw properties from the 
trust, and payable to three trustees residing in Paris, and a 
certain document declared the family trusts on which the 
Paris trustees were to hold the property, reserving no bene- 
ficial interest but only powers of appointment in the settlors, 
the rent was immune from tax. 
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~ COUNTY COURT PROCEDURE —III 


(Continued from p. 294, ante) 


FORMS 
In furtherance of its recommendations for procedural reform 
and the desire to achieve simplicity, the Committee proposes 
the modification of a number of the forms prescribed for 
use in county courts by Ord. XLVIII, r. 3, of, and Appendix A 
to, the County Court Rules, 1936. 

As has already been noted, the plaintiff in an ordinary 
action may be required to state that he has reason to believe a 
letter will reach the defendant if posted to his address as 
stated in the precipe, in order to justify the proposed new 
system of serving ordinary summonses by A.R. registered 
post. It is proposed that Forms 7 and 8 (precipe for ordinary 
summons) should have an added paragraph, being an 
interrogation to that effect. 

To give effect to the Committee’s suggestion for the 
extension of the registrar’s jurisdiction to cover contested 
claims up to £20 unless there is an objection by one of the 
parties, it is proposed that the plaint note in ordinary and 
default actions should have an added paragraph calling on 
the plaintiff to give notice of any such objection within three 
days of the receipt of the plaint note. 

The Committee thinks it important that the defendant 
should not find any difficulty in understanding the summons 
served upon him, and that he “ should be encouraged to send 
to the court an admission, defence or counter-claim as soon 
as possible after receiving the summons.”’ To this end, some 
simplification of the forms of both ordinary and default 
summonses (Forms 18 and 22 respectively) is proposed. 
The perforated slip which is at present appended to the form 
of summons for the defendant’s use, if he so desires, is proposed 
to be discontinued. In its place the Committee proposes 
that each summons should be accompanied by a form of the 
same size as the summons, and that the use of this form in a 
satisfactory way should be facilitated by a _ set of 
‘“ Instructions ’’ clearly set out on the summons, in numbered 
paragraphs, and supported by a somewhat more imperative 
direction than at present. Moreover, the last possible 
obstacle to the use of the form is removed by the Committee’s 
proposal that it should be indorsed with the address of the 
court and be franked as “ official paid,’’ so that it can be 
folded and despatched without envelope or postage stamp. 

If, despite all this valuable aid, the defendant needs help 
to complete the form of admission, defence or counter-claim, 
he is informed that he may obtain it at any county court 
office or citizens’ advice bureau. 

The instructions for the completion of the form of defence 
embrace a direction to state any objection to the claim being 
heard by the registrar where the claim does not exceed £20. 

It is proposed that what is now technically called a 
‘summons for the recovery of land’’ should be renamed 
‘ possession summons,”’ with a separate form of ‘ possession 
summons (forfeiture) ’’ in cases when the ground of the claim 
for possession is forfeiture for non-payment of rent. Both 
these forms will be accompanied (as an ordinary summons) 
by a form which contemplates its use (unlike the position 
in an ordinary action) only as a defence, thereby discontinuing 
the present form by which a defendant may admit the 
plaintiff's title and offer to give possession on a specified day. 
The Committee thinks the invitation made in this way is 
not justified. 

In order to meet the proposed change of practice in default 
actions, new or amended forms are proposed for notices 
(a) to plaintiff of an admission of the whole or part of the 
claim, (4) to both parties of the date fixed for the hearing, 
and (c) to the plaintiff and the defendant of the date fixed 
for disposal. 

The proposed new procedure in ordinary actions following 
the acceptance of a defendant’s admission (whole or part of 
claim) and offer of payment is met by an amended Form 60 to 
replace Forms 60 and 61. 


An interesting proposal is for a considerably simplitied 
form of judgment summons (Form 171). The Committee 
takes the view that the only figures which should appeai 
are (i) the sum in payment of which the defendant has made 
default, (ii) the fee paid on the issue of the summons, and 
(ili) the conduct money to be paid or tendered to the defendant, 
to show (iv) the total sum on payment of which the summons 
will be satisfied. There should be added a statement of the 
amount, if any, which will remain outstanding under the 
judgment or last preceding order when the amount due on the 
summons has been paid. This should help to remove any 
misunderstanding, under which a judgment debtor sometimes 
suffers, that the whole of the judgment debt and costs will 
be satisfied by payment of the amount due on the summons. 

Other recommendations by the Committee support the 
proposed prescription of a new (a) suspensory order for the 
recovery of land, and (+) judgment for delivery of goods undet 
the Hire Purchase Act, 1938, s. 12 (4) (0). 


FEES 

The Committee appears to have given detailed consideration 
to the provisions of the present County Court Fees Order, 
1943, and accepts the evidence of some witnesses before it 
that the order is ‘“‘ needlessly long and complex.’ The 
Committee’s recommendations are contained in the draft 
of a proposed new Fees Order, set out as an appendix to the 
Final Report. This contains seventy, as against the present 
ninety-eight, items. 

The most revolutionary proposal is to abolish the hearing 
and judgment fees, as such, but to take that feature into 
consideration in fixing the plaint fee paid on the issue of 
summonses, and the similar fees paid on the initiation of 
other kinds of process. The Committee discusses the relation- 
ship between the revenue derived from the hearing fee in its 
present form as compared with the plaint fee, and discounts 
the obvious objection that the plaintiff, and ultimately the 
defendant, may be paying a combined plaint and hearing 
fee when a hearing or judgment fee might not be incurred under 
the present system because of prompt payment. It is 
further remarked that the proposal for the abolition of the 
hearing fee will eliminate the “‘ unseemly” practice of 
collecting fees in court while the judge or registrar is actually 
sitting, apart from other difficulties connected with assessment 
and the need sometimes to make adjustments and repay- 
ments later, and the failure of litigants appearing in person 
to make proper provision for payment of the fee. In the result, 
the Committee recommends the charging of a plaint fee which 
will cover (in addition to the filing of the precipe or other 
originating document, the preparation of summons or notice 
of hearing, service thereof—except in the case of service of a 
default summons by bailiff) the trial of the action or matte! 
and the entry of judgment or order thereof and the servic: 
of such judgment or order by post. A sample comparison 
of the existing and new fees is appended (it will be appreciated 
that intervening stages are not necessarily measured in even 
gradations) : 


Present Proposed 
plaint fee combined fee 
f Sa ad. ES. d. 
Amount not exceeding {1 2 0 Z2 0 
£5 7) O Q 0 
£10 i 13 0 15 0 
{25 oe 115 0 
£50 14 © 25 0 
£70 118 0 210 0 
£100 oe @ 215 0 
: 2 \ Gon 3080 


Amount over £100 


Service of a default summons by bailiff will attract an 
additional fee of 1s., as at present. 

There will be a fixed fee of 10s. on entering a plaint (under a 
suggested new procedure applicable to Ord. V, r. 19) for the 
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approval of a settlement on a claim on behalf of an infant. 
The plaint fee on issue of a possession summons will be 
standardised at {1, with an additional fee—2s. for every 
£5 or part—in respect of a money claim therewith, 
maximum {3. 

The general fee applicable to interlocutory applications 
was also subjected to some criticism, but the Committee 
advises its retention subject to some modification, mainly 
by way of exclusion, particularly to show that it does not apply 
to applications for an adjournment, and will not be leviable 
at all where the case is one in which a plaint fee of 5s. or 
less would be payable. 

rhe present fee of 2s. 6d. for applications for postponement 
or adjournment of a case will be discontinued. In most 
cases, such applications are made because of circumstances 
which are not the fault of the party applying, or of either 
party. The occasional unjustifiable applications would not 
be prevented, and are not likely to be prevented, by this fee 
or any reasonable fee. 

A number of interesting matters arise in reference to other 
proposed fees. In conformity with the proposed abolition 
of hearing fees, the fee payable on the issue of judgment 
summons would be doubled at 1s. for every £ or part, 
maximum {1. If the Committee’s proposals about judgment 
summons procedure are implemented, the judgment creditor 
will be able to apply for the attendance of the judgment 
debtor for oral examination as to his means. If he does this 
at the time of issuing his judgment summons, no additional 
fee will be payable ; otherwise, the fee for such an application 
will be 5s. 

The Committee’s suggestions about successive ordinary 
and judgment summonses, and successive originating applica- 
tions, petitions or appeals, will be fortified by fees payable on a 
second or subsequent issue: 5s., or the plaint fee if less, in an 
ordinary action ; 5s. in the case of an originating application, 
petition or appeal ; and 2s. 6d., or the issue fee if less, in the 
case of a judgment summons. 

The fee payable on the issue of warrants of execution will 
be modified to 1s. per £, instead of 1s. 6d., with a maximum 
of {1 10s., instead of £1 1s. A similar fee applies to the issue 
of orders of commitment made under the judgment summons 
procedure. 

In regard to amendments, the Committee proposes a new 
fee of 1s., where an amendment is effected by the filing of an 
amended precitpe under Ord. VIII, r. 29 or r. 36. If the 
application has to be made after service of summons and 
before the hearing, an ordinary interlocutory application fee 
of 5s. will be payable. No fee will apparently be payable if 
the matter arises and is dealt with on or in the course of the 
hearing. 

It is proposed to give the Lord Chancellor power to reduce 
or remit any particular fee if it appears to him that payment 
‘would, owing to the exceptional circumstances of the 
particular case, involve hardship.’’ The Committee adds that 
where the exercise of this power is considered on the ground 
of poverty, a report by the registrar on the means of the 
party should be made. 





ALLOWANCES TO WITNESSES 

The Committee considers that the scale set out in Appendix C 
to the County Court Rules, 1936, prescribing the compensation 
for loss of time to be allowed to witnesses, ought to be amended 
by the increase of such allowances. On the other hand, the 
Committee indicates that a witness who does not in fact suffer 
any loss of wages, earnings or income by reason of his attend- 
ance at court should not be allowed the full sum mentioned 
in the table as applicable to the class of persons of which he 
is a member. He should not, in such circumstances, be 
allowed more than the prescribed sum to be paid or tendered 
at the time of serving a witness summons (column 1 of the 
table). Moreover, a similar principle should be acted upon 
by the registrar on taxation in the case of witnesses who are 
not in attendance at court for the whole day and do not, in 
consequence, lose a whole day’s pay or income. A period up 
to four hours might well be regarded as half a day for this 
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purpose. The Committee stresses that the table consists of 
maximum and not fixed allowances, and smaller amounts 
should be awarded where suitable. The revised Appendix ( 
does not modify the prescribed classes of persons concerned, 
but increases the figures in relation to classes (a), (b) and (c). 
Professional and business men will be entitled to a maximum 
of {1 on service of subpoena or for half a day’s attendance 
(in the absence of proof that they have lost a day’s wages or 
income), or {2 for a full day’s attendance. The corresponding 
figures for clerks, artisans, labourers, and other employed 
persons are 10s. and {1. The figure under both heads for 
police officers is increased from 12s. 6d. to 15s.; whilst 
“other persons ’’ remain, without modification, at 5s. and 
10s. respectively. 

The Committee considered certain representations with 
regard to the fees of expert witnesses, but declined to make 
any recommendation for a general increase in the present 
maxima of £3 3s. as a qualifying fee and £8 8s. for attending 
court, subject to the judge’s present discretion to order a 
higher fee in either case. But the Committee recommends 
that where the judge considers that the prescribed maximum, 
whether for qualifying, for a report in writing, or for attending 
court, should be disregarded, the assessment of the increased 
fee should be made by the registrar (see Ord. XLVII, r. 30 (2)). 

As an inducement to use reports in writing from expert 
witnesses, and so to avoid witnesses’ fees, it is proposed that 
the maximum fee for such a report should be increased from 
the present £1 1s. to £3 3s., this latter being subject to increase 
on the judge’s order, as mentioned above. 


CosTs 

It is inevitable that any discussion about the cheapening 
of litigation must turn to the question of solicitors’ remunera- 
tion as one of the all-important matters. The Committee 
has attempted to deal with certain specific criticisms, with 
which it expresses itself as in agreement, of the present system. 

It is accepted that the present lower scale of costs, applicable 
to cases in which the claim does not exceed £10, affords 
inadequate remuneration. On the other hand, the pro- 
visions of the higher scales provide too generous remuneration 
in a considerable number of cases involving larger sums of 
money but nothing more than routine work, without com- 
plications or difficulties, such as uncontested debt-collecting 
actions. In contested actions, the present scales tend to 
operate in such a way that it is more profitable for a solicitor 
to instruct counsel than to conduct a case himself, with the 
consequence that liability for a larger sum for costs may be 
thrown upon an unsuccessful defendant than might otherwise 
be the case. 

The Committee therefore proposes the reorganisation and 
simplification of the scales of In general, their 
applicability will be governed, as at present, by the amount 
recovered in the case of plaintiffs, or the amount of the claim 
in the case of defendants. There are, however, two proposed 
modifications as to the application of the scales. In detinue 
cases, where the claim is for the return of goods, the present 
system is to determine the scale applicable by reference to the 
value of the goods concerned. It is considered that this 
criterion is often inappropriate, and certainly so in _hire- 
purchase cases where the court has power, under the Hire 
Purchase Act, 1938, s. 12 (4) (+), to make a “‘ postponement ” 
order. In such cases, there should be no general scale 
applicable by rule, but a determination by the court should 
be required in each case according to the circumstances. The 
Committee further recommends that the court’s discretion, 
under Ord. XLVII, r. 13, to fix a higher scale than would 
otherwise be applicable should be amended. It should be 
limited to cases in which the court certifies that the case 
involved a difficult question of law or a question of fact of 
exceptional complexity. The references to disputes of 
importance to some class or body of persons other than the 
parties actually involved in the action, or to issues affecting 
the parties beyond those actually involved in the action, 
should be deleted. 
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The distinction between lower and higher scales will be 
abolished. There will be three new scales, numbered 1, 
2 and 3 respectively. 

The existing lower scale (both columns 1 and 2) will be 
replaced by the new scale 1, applicable to cases in which the 
amount recovered or claimed does not exceed £10. The 
existing higher scale A will be replaced by the new scale 2, 
applicable in cases involving up to £20. The present scales Bb 
and C will be amalgamated and replaced by the new scale 3, 
applicable to all cases where the amount recovered or claimed 
exceeds £20. 

The proposed new scales are shorter and simpler than 
those replaced. Scale 1 consists of only twelve items, 
against seventeen in the present lower scale. There are 
only thirty-seven items in scales 2 and 3 (the same series of 
items comprise both scales, distinguished in two columns) 
against eighty-one on the present higher scales. The 
reduction is mainly achieved by a consolidation of items. 
For example, a bill of costs at present may contain the 
following six items :— 

Preparing bill of costs and copy for registrar ; 

Copy for defendant ; 

Attending for appointment to tax ; 

Preparing notice of taxation ; 

Service ; 

Attending taxation ; 

these will be replaced by one item— 

For taxation of the costs of the action or matter to include 
preparing bills, all necessary copies and notice, service and 
obtaining appointment to tax. 

Of more significance (as respects scales 2 and 3) is item 6. 
This is described as ‘“‘ Preparing for trial of action or matter,” 
and will replace the time-honoured ‘‘ Instructions for brief ’’ 
in cases where counsel is instructed, and also comprise a 
substantial part of a solicitor’s remuneration where he 
conducts a case himself. The highest figure (scale 3) is £15. 
This fee will cover almost all normal interlocutory work, 
such as Ciscovery, notices to produce and admit, arranging 
for witnesses’ attendances, subpoenas, preparation of brief, 
attendances on counsel, and the like. The next item provides 
for the remuneration of the solicitor attending court on the 
trial. If he attends with counsel, the allowance is 10s. on 
scale 2 and {1 on scale 3, against a maximum of £3 and £10 
respectively for an attendance without counsel. 

It will be observed that the figures quoted are in complete 
pounds. The calculation of solicitors’ remuneration, in large 
part, in guineas and half-guineas, is discontinued, although 
the traditional {1 3s. 6d. and so on is retained for counsel’s 
fees. 

The Committee has also met a criticism that, e.g., the 
copying of a document is not worth more remuneration because 
the case involves {50 instead of £15 only. The prescribed 
charges for such matters will be the same in both scales 2 
and 3. 

The Committee’s proposed new scales will involve the 
revocation of Ord. XLVII, r. 41, under which bills of costs 
taxed under scales B and C at present are subject to a general 
increase of 50 per cent. in the profit costs allowed. This 
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matter has been taken into account in fixing the new maxima 
under the various items. 

In addition, the Committee proposes the achievement of 
greater elasticity for the assessment of costs so as properly 
to remunerate solicitor and counsel, where this is justifiable, 
by recommending an extension of the provisions of Ord. XLVI, 
r. 21, under which the court has a discretion to increase the 
prescribed maximum allowance in certain cases. This power 
should, it is proposed, apply, tter alia, to instructions to 
sue or defend, preparing particulars of claim, preparing for 
trial, attending court on trial, counsel’s fee on trial, and 
plans, models, etc. 

The Committee is, however, clear in the view that in 
ordinary uncontested debt-collecting actions the costs to be 
recovered from the defendant ought to be limited. This is 
sought to be achieved by a reduction in the items recoverable 
on prompt payment by the defendant following the service 
of summons, or the entry of judgment in default of defence, 
on the disposal of a default action, or in any action where 
the defendant’s admission and offer of payment is accepted. 
It is to be noted that, in accordance with the general view 
that solicitors’ charges in the smaller cases are unremunera- 
tive, the costs in these debt-collecting cases will not be 
smaller, but will be increased, in relation to claims up to 
about £20. The reduction is effected in the remuneration 
derived from cases involving over £20. The general results 
are indicated in the following comparisons, which indicate 
the fixed costs to be entered on a default summons to be 
served by solicitor :— 


Existing Proposed 
item new item 
Claim exceeding {2 but not {10  7/- or 11/- 13 
- a {10 __,, £20 fl 1 OO) 
os i im” , £2 {210 9 fl 8 O 
ys s £50 i 2 ee 


It will further be remembered that the Committee proposes 
the repeal or amendment of s. 47 (4) of the County Courts 
Act, 1934, in order that its proposals involving the reduction 
of costs in such cases shall not be made ineffective by the 
plaintiff choosing to institute his proceedings in the High 
Court. In effect, the point below which no costs will be 
recoverable in High Court proceedings will be raised from 
£20 to at least £75. As an additional measure in the same 
connection, it is proposed that in cases where no defence has 
been delivered, and the defendant does not appear in court 
to contest the plaintiff's claim, it will be necessary to obtain 
a certificate before the costs of instructing counsel can be 
recovered. The failure of a defendant in an ordinary action 
to file an admission or defence, in spite of the encouragement 
of the various proposals by the Committee to that end, may 
therefore become an embarrassment to the plaintiff's solicitor, 
and he will often need to be astute to force the defendant into 
activity by the application of Ord. IX, r. 4 (5), to be able 
efficiently and economically to prepare for the hearing. 

A minor proposed reform is to require a solicitor to 
lodge within three days after the hearing particulars of 
items which he claims to have assessed without taxation under 
Ord. XLVII, r. 37. G.M.B. 


THE EFFECT OF THE COURTS (EMERGENCY POWERS) 
ACTS TO-DAY 


Most practitioners have had a good deal of experience of 
these Acts during the last decade and are probably only too 
thankful that their importance has declined, and there have, 
not surprisingly, been many recent demands that they 
should be repealed on the ground that the emergency for 
which they were enacted has long since ended (see, for example, 
ante, p. 33). But they are still on the statute book and it is 
of practical interest to see how the courts interpret their 
provisions and limit their application at the present time, 
nearly four years after the end of the war. 


The Courts (Emergency Powers) Act, 1943, repealed and 
re-enacted the previous Acts and its most important provisions 
are contained in subss. (1), (2), (3) and (4) of s. 1. These 
provisions are familiar to practitioners and need not be set 
out here. 

In applying these provisions the courts have done their 
best not to give relief to debtors in respect of debts which 
they would probably not have paid anyway, war or no war 
(see Tomky v. Gower [1939] 4 All E.R. 460) and they have 
taken the view that the discretion given is a very wide one, 
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its exercise depending upon the facts of each particular case. 
The word “ unable” has to be construed reasonably, and 
the fact that a defendant has a sum of money available to 
pay the debt does not necessarily disentitle him to relief. 
His other commitments can be considered (see A. v. B. (1940 
1 K.B. 217 and Metropolitan Properties v. Purdy (1940), 
84 Sor. J. 318). But though the burden of proof has always 
been held to be upon the defendant to show the court that 
he is unable immediately to satisfy the judgment by reason 
of circumstances attributable to the war, while the war was 
in progress and immediately afterwards it was often not 
very difficult for the defendant to discharge this burden of 
proof. Now, however, nearly four years after the end of the 
war, the courts are requiring much stricter proof that the 
circumstances are really attributable to the war. 

The court’s stricter attitude to the proof required is well 
illustrated by the recent case of National Provincial Bank, 
Ltd. v. Meyrick Redmayne Farms, Ltd, {1949) 1 All E.R. 329. 
In that case, a farm company was incorporated, in November, 
1944, with the object of growing large quantities of lucerne 
which was to be dried by a drying company incorporated 
in July, 1945. The bank lent the companies large sums of 
money by way of overdraft in return for mortgages on the 
companies’ assets. The state of the companies appeared 
unsatisfactory in 1948, and the bank sought leave under the 
Courts (Emergency Powers) Act to appoint a receiver under the 
mortgages. Wynn Parry, J., granted leave and the com- 
panies appealed to the Court of Appeal. It will be seen 
that the companies were formed when the end of the war was 
at least in sight, and their financial circumstances were 
shown to be due principally to (a) fuel permits being granted 
for fuel which later proved not to be available, (/) fuel cuts, 
(c) electrical load shedding which upset the working of the 
drying apparatus, and (d) general shortages and the difficulties 
of obtaining the machinery and equipment they required, 
much of which was delivered long after the dates at which it 
had been expected. It might at first sight appear very 
probable that some or all of these difficulties might be 
attributable to the war, but the Court of Appeal took the view 
that they might equally well have resulted from other causes 
and that there was in fact no proof that any of them was 
directly or indirectly attributable to the war. The court 
therefore dismissed the appeal and upheld Wynn Parry, J.’s 
decision in the court below. With regard to some of the 
defendant companies’ difficulties, Tucker, L.J., said (at p. 333) : 
“ The shortage may have been due to numerous circumstances, 
and I think it is incumbent in a case of this kind for the party 
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who is relying on such a matter as this to show its direct 
connection with matters which have arisen during the war 
and not simply to ask the court to infer that every difficulty 
in the post-war life of this country is necessarily due to some 
circumstance which arose during the war,’’ and at p. 335: 
“Much more detailed evidence showing the precise con- 
nection with the war is, in my view, necessary before a case 
of this kind can be made out, and I find myself entirely in 
agreement with Wynn Parry, J., that the farther you get 
from the period of the cessation of hostilities, the more neces- 
sary it becomes to have clear and cogent evidence showing 
that the troubles that are being experienced are in truth 
and in fact attributable to the war, and showing the precise 
connection between those troubles and the war conditions 
which are relied on.” At the same page, Tucker, L.J., said : 
“ First assuming, as I say, that the immediate circumstances 

. . due to all these causes could be attributed to the war, 
none the less I think it is most material, with regard to the 
exercise of the discretion, to bear in mind the conditions which 
existed at the time this contract was entered into. The 
general post-war world position and the difficulties with 
regard to trade and fuel and all those matters had already 
taken place in October, 1946. The active war had come to 
an end, and people who entered into obligations of this kind 
did so with their eyes open with regard to many of the existing 
post-war difficulties resulting from the war. Although in a 
case of this kind it may be right to say that it is the ultimate 
immediate circumstance which brings the company within 
the Act, none the less I think it most material, with regard 
to the exercise of the discretion, to bear in mind the general 
conditions which prevailed at the time the contract was 
entered into.” I have quoted enough from Tucker, L.J.’s 
judgment to show that the strictest proof that the defendant's 
difficulties are attributable to the war is now required 
before the court will exercise its discretion in his favour. 
And a more detailed examination of his judgment shows that 
the affidavits produced in support of the defendant must 
show in detail the direct connection “ between the defendant’s 
difficulties and the war if he is to be granted relief under the 
Act.”’ In conclusion it may be said that though the Courts 
(Emergency Powers) Act, 1943, is still with us, the courts 
are plainly taking the view that it is now only in very 
exceptional cases that defendants can rely upon it. The 
burden of proof now insisted upon is a very heavy one and 
one which it is very difficult for any defendant to discharge, 
particularly if the contract upon which the plaintiff relies 
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was made after the cessation of hostilities. 


SPECIAL CONTRIBUTION AND HUSBAND AND WIFE 


BEFORE examining the position of husband and wife in 
relation to the special contribution, it is advisable first to 
give a brief outline of their position in relation to income tax 
and sur-tax. References throughout are to the Finance 
Act, 1948. 

If husband and wife are living together, their joint income 
is regarded as the husband’s income for the purpose of assess- 
ment to income tax and sur-tax, and reliefs and allowances 
against the joint income are claimed by him. Separate assess- 
ments can be demanded by either party, by making application 
to the Commissioners in that behalf before 6th July in any 
year of assessment, and the application has continuing effect 
until withdrawn. Claiming separate assessment does not 
alter the total amount of the tax payable, but divides it 
between the spouses according to their respective incomes and 
circumstances, and each spouse is liable to pay his or her part 
of the tax, but if the wife defaults her tax can be recovered 
from the husband by distraint. 

If husband and wife are living separately, in the sense that 
there has been a rupture of matrimonial relations, each is 
treated as a single individual, and assessed on his or her 
separate income, being given the allowances appropriate 


thereto, with the one exception that if the wife is in receipt 
of overseas income from her husband, that income is treated 
as his. If the husband makes periodical payments to his 
wife, either under an order of the court or under a deed 
of separation, and whether in respect of her maintenance or 
that of the children, such payments are proper deductions 
from his total income for tax purposes, and form part of the 
total income of the wife. The payments are usually made 
under deduction of tax under r. 19, and if the wife is not liable 
to tax thereon at the standard rate, she makes a repayment 
claim. 

Dealing now with the special contribution, if hust and and 
wife were living together during the year 1947-48, liability 
to the contribution arises if their joint total income for that 
year exceeded £2,000, and their aggregate investment income 
exceeded {250 (income being calculated as for sur-tax, with 
certain modifications laid down in relation to the contribution). 
The husband is liable (except in the two cases mentioried below) 
to pay the whole of the contribution, including that part of 
it which may be attributable to the investment income of 
his wife, but if the husband defaults in paying for twenty-eight 
days after the due date, the Revenue have power to recover 
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that part from the wife (s. 58 (1)). The part which may be so 
recovered from the wife is the proportion of the contribution 
which her own aggregate investment income bears to their 
joint aggregate investment incomes (s. 58 (1) and (7)). If any 
of the wife’s investment income arises from a trust, she has the 
same rights as her husband would have had of throwing 
liability on to the trustees, either by refraining from paying 
the proportion attributable to her trust income, or by paying 
it and then proceeding to recover from the trustees (s. 58 (2), 
read with the provisions as to trust income). 

The two cases in which the husband avoids liability for the 
proportion of the contribution attributable to his wife’s 
investment income (s. 58 (4) (a)) are — 


(i) where husband and wife were separately assessed to 
sur-tax in the year 1947-48 (unless both husband and 
wife give notice not requiring separate assessment to 
contribution) (s. 58 (5) (4)) ; 

(ii) where application in that behalf is made either by 
the husband or the wife before 5th October, 1948, or such 
later date, not more than twenty-eight days after notice of 
assessment to contribution, as the Special Commissioners 
may allow (s. 58 (5) (a)). 


In the above cases of separate assessment to contribution, 
the total amount payable is the same as though the husband 
alone were assessed (s. 58 (4) (b)), but the husband is relieved 
from liability for the wife’s part of the contribution, in which 
respect these provisions differ from those relating to separate 
assessment to income tax or sur-tax (under which the husband 
is liable if his wife defaults). 

Where either husband or wife died during the year 1947-48, 
the provisions as to special contribution apply to the survivor 
as if during that year they had not been married (s. 58 (6)). 
No assessment to contribution is made in respect of the 
income of the spouse so dying (s. 47 (4)) ;_ the survivor will 
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be assessed to contribution only if his or her own income fot 
the whole of the year exceeded the prescribed figure. 

If husband and wife are living separately, they are treated 
as single individuals for the purpose of the contribution, 
and assessed on their respective individual incomes. If the 
husband makes periodical payments to his wife in pursuance 
of a maintenance or affiliation order, or under a deed of 
separation, those payments, although proper deductions 
from his income for sur-tax purposes, are not proper deductions 
in determining whether, for the purpose of the contribution, 
his total income exceeds £2,000, nor are they proper deductions 
in determining the amount of his aggregate investment income 
(s. 52 (1)). Conversely, any periodical payments so received 
by the wife, although part of her total income for sur-tax 
purposes, do not form part either of her total income or of 
her aggregate investment income for the purpose of the 
contribution. Thus, if a man had income in the year 1947-48 
amounting to £2,200 (including at least £250 investment 
income), but made annual payments of £300 a year undet 
court order for the maintenance of his divorced wife, his 
total income for tax purposes would be 1,900, not involving 
liability to sur-tax ; nevertheless he would be assessable to 
contribution, as his total income for that purpose would be 
£2,200. If his wife’s income were, for example, {1,800 
without counting his payment, she would be liable to sur-tax 
on a total income of £2,100, but she would not be liable to 
contribution, since her total income for that purpose was 
£1,800. 

If husband and wife separated during the year 1947 48, 
the husband’s income for the purpose of the contribution 
will be his own income for the whole tax year plus his wife's 
income of the year up to the date of separation ; the wife's 
income, if any question of her individual liability to 
contribution arises, will be her own income as from the date 
of the separation until the end of the year (s. 58 (7) (@)). 

C. N. B. 


OF MY TRUSTEES SHALL BE FINAL 


AND BINDING” 


SoME heresies die extremely hard. It is nearly a quarter of a 
century since the decision in Re Raven [1915] 1 Ch. 673, 
but wills and settlements still constantly make their appearance 
with the sort of clause which was there held to be inoperative 
as tending to oust the jurisdiction of the court. The clause 
usually runs something like this: ‘‘ The trustees shall be at 
liberty to determine what moneys are to be treated as capital 
and what as income under the trusts hereof and to apportion 
blended trust funds and also in the event of any doubt or 
difficulty arising in the execution or administration of the 
said trusts to resolve any such doubt or difficulty. And 
every such determination or resolution (as the case may be) 
shall be binding on any person who may claim any benefit 
or share under the said trusts.”’ 

A clause to this effect (there are many possible variants) 
is of extremely doubtful validity, and since its presence in an 
instrument may lull the trustees into a false sense of security 
the form should never be used. Attempts to distinguish 
clauses of this kind from that which was the subject of 
adjudication in Re Raven, supra, are unconvincing, but since 
I have heard them made it is not out of place to remind my 
readers of the precise grounds on which that decision rests. 
This can be done quite shortly. 

The testator left a number of legacies to charitable 
institutions, and after the usual direction as to the validity 
of a receipt of the treasurers for the time being of the institutions 
in question, he directed that if any doubt should arise in 
any case as to the identity of the institutions intended to 
benefit ‘‘ the question shall be decided by my trustees whose 
decision shali be final and binding on all parties.’’ A dispute 
did arise as to the identity of one of the institutions named 


as a legatee in the will, one of the competing institutions 
desiring to have the question determined by the trustees 
and the other by the court. Warrington, J., held that the 
clause in question was unlawful and jnoperative on two 


distinct grounds, repugnancy and public policy. On_ the 


first head he considered it was not competent for a testato1 
to confer certain legal rights by giving legacies and at thi 
same time to say that the question whether that legal right 
was or was not to be enjoyed should not be determined by 


the ordinary tribunal; in other words, that it was not com 
petent for a testator to deprive the person to whom that 
legal right was given of one of the incidents of that legal 
right. The other ground, that every attempt to set up 


forum domesticum, whether the question to be referred to it 


is one that arises under a will or a trust or a contract, 1 
prima facie bad unless justified by some well-established 
exception such as arbitration, need not be referred to in detail 
here. 

I have heard it said, in an endeavour to justify the efficacy 
of these clauses, that where the rights conferred by thi 
instrument in question are equitable and not legal 1 
the first at any rate of the two grounds on which Re Raven 
was decided has no application. This is an argument which 
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I find completely unconvincing: whatever the position 
used to be (and in this respect I doubt whether there ha 
been any fundamental change) since the Judicature Act the 


same courts have administered both equitable and purely 
legal relief, and it is no more meritorious to attempt to 
deprive a beneficiary of his right to commence an administra 
tion action than to cut him off from access to the common 
law remedy of recovering a legacy. 
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Nevertheless there are certain limits within which the 
decision of executors or trustees may safely be prescribed 
as final and binding. One example is a direction that a 
marriage, on the occurence of which certain benefits are to 
arise, should be approved by the trustees: the distinction 
here, apparently, is that in the case of such questions it is 
proper for a settlor to refer the matter to persons he can 
trust, as the court affords no substitute for the knowledge 
of the family which the trustees obviously possess and on 
which the settlor relies. But beyond these limits, if a settlor 
desires to leave the determination of questions affecting 
beneficial interests to his trustees, he must proceed on lines 
other than those adopted by the testator in Re Raven. “ It 
is well settled that a testator cannot, except by way of a 
power of appointment, leave it to someone else to say how 
his property shall be disposed of ’’ (Re Neave |1938) Ch. 793, 
798). But under cover of a power of appointment (provided 
that there is no infringement of the rule against perpetuities), 
the widest discretion can be left to others. This, and not 
the sort of clause with which this “ Diary’’ is concerned, 
is the proper method to adopt where a testator or settlor 
wishes to confer a wide discretion on trustees. In Re Vaux 
|1939] Ch. 465, for example, the testator, after expressing 
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COMBINED BUSINESS AND 
APPLICATION OF LANDLORD 

THE respondent tenants in Stuchbery and Others v. General 
Accident lire and Life Assurance Corporation, Ltd., a decision 
of the Court of Appeal reported at p. 301, ante, had claimed 
from the appellants, their landlords, a new lease under the 
Landlord and Tenant Act, 1927, s. 5. The facts were that 
they had carried on, on the demised premises, (a) professional 
activities and (h) trade business, which 
included building society business and insurance business, 
and the amount of which and that by 
reason of their activities the premises would be worth more 
to another solicitor than they would otherwise have been. 
The referee held that there was no goodwill for the loss of 
which compensation or a new lease could be claimed under 
the Act. The county court judge held that, once the 
existence of combined business and professional activities 
was established, the tenant was entitled to the statutory 
relief without having to prove that the goodwill was referable 
Phe Court of Appeal disagreed 





as solicitors, Ol 


was considerable ; 


to the trade or business alone. 
with this proposition. 

The scheme of the Act is as follows 
monetary compensation to be paid or new leases in lieu of 
such to be granted to “ the tenant of a holding to which this 
part of this Act applies.” Such holdings are defined in 
s. 17, subs. (1) of which says that they are “‘ any premises 
held under a and used) wholly partly for 
carrying on thereat any trade or business, and not being 
agricultural holdings . but subs. (3) of which enacts: 
“For the purposes of this section, premises shall not be 
deemed to be premises used for carrying on thereat a trade 
or business (a) by reason of their being used for the purpose 
of carrying on thereat any profession cs 

These were the only provisions mentioned in the present 
report, and, in order to understand the conflict of opinion, 
it is perhaps advisable to examine the wording of s. 4 which 
creates the right to relief. The tenant of a holding to which 
this Part of this Act applies, it is provided, shall be entitled 
to compensation if he proves that “ by reason of the carrying 
on by him or his predecessors in title at the premises of a 
trade or business for a period of not less than five years 
goodwill has become attached to the premises by reason 
whereof the premises could be let at a higher rent than they 
would have realised had no such goodwill attached thereto.”’ 
This part of the section, when it mentions premises and trade 
or business, does not in terms exclude premises used for 
professional purposes. The applicants would thus be in a 
position to make a case on these lines: We are tenants of 


t and 5 deal with 
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confidence in his trustees, empowered them to deal with the 
capital and income of his residuary estate and pay away 
and deal with the same for the benefit of his issue “ as they 
may think best or most expedient and to act in all respects 
as I could have done if living save only that all such dealings 

. shall be within the limits prescribed by law.’’ This 
trust was upheld by the Court of Appeal, and may usefully 
be borne in mind as a model form the efficacy of which 
(unlike the Ke Raven form) cannot be called in question. 

Che only purpose for which the Re Raven form has any 
utility at all is that of conferring a measure of protection 
upon the trustees; this is the purpose for which a form on 
these lines is included in some of the precedent books (e.g., Key 
and Elphinstone, 14th ed., vol. 2, p. 854). The opinion of 
the editors of this work on such a point is, of course, entitled 
to great respect, but while such a clause may afford protection 
it may also, as has already been suggested, dangerously 
mislead the trustees on a matter which goes to the root of 
their duties. Lor this reason, if the protection of trustees 
is concerned, I prefer a form which expressly absolves the 
trustees from liability for anything except the result of an 


individual act of fraud. 
sae i 


aT? Y “ry ry. ~ 

PROFESSIONAL ACTIVITIES 
AND TENANT ACT, 1927, PT. I 

a holding to which Pt. I of the Act applies (for the definition 
of such holdings expressly provides for including premises 
used partly for business) ; we have carried on a business ; 
by reason of our carrying it on valuable goodwill has become 
attached to the premises ; go, we are qualified for the 
benefits conferred. 

Phe Court of Appeal, however, declined to accede to any 
such argument, holding that the only way in which a tenant 
could qualify was by proving the adherence of goodwill 
actually referable to the trade or business as distinct from 
what was referable to the profession: the profession must 
not be brought in for the purpose of the claim to compensation 


ey, 


or to a new lease. 

The present report records no argument on the question 
whether the building society and insurance activities were 
indeed a business and not a profession for the purposes of 
the enactment, and it is perhaps curious that in the twenty odd 
years in which it has been in force the Act, which does not 
itself define “ profession,’” has produced no authority on 
this point. Some idea of what is contemplated may, perhaps, 
be gleaned from the provision which follows s. 17 (1) (a) 
set out above, namely, “‘ (4) by reason that the tenant carries 
on the business of sub-letting the premises as_ residential 
flats, whether or not the provision of meals or any other 
service for the occupants of the flats is undertaken by the 
tenant,’ which that, even if culinary skill and 
knowledge be called for, such activities are a business, not a 
profession, so would not be covered by the exclusion provided 


suggests 


for under (a). 
to decisions under 


It is, ol course, dangerous to resort 
statutes passed alio intuitu, but in one case, Inland 
Revenue Commissioners v. Maxse '1919| 1 K.B. 647 (C.A.), 


embarked upon a general description of the 
“an 
or 


Scrutton, L.J., 
nature of a profession as opposed to a_ business : 
occupation requiring either purely intellectual skill 
manual skill controlled, as in painting, sculpture, or surgery, 
by the intellectual skill of the operator as distinguished 
from an occupation which is substantially the production 
or sale of commodities.” But “the line of demarcation 
may vary from time to time. The word ‘ profession’ used 
to be confined to the three learned professions, the Church, 
Medicine and Law. Jt has now, I think, a wider meaning. 
It appears to me clear that a journalist whose contributions 
have any literary form, as distinguished from a_ reporter, 
exercises a ‘ profession ’ ’: the question in issue in the 
case being liability to excess profits duty levied on “ trades 
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and businesses” and the appellant being owner, publisher, 
editor and contributor of substantial parts of each issue of 
a monthly magazine. The General Commissioners had 
held that the appellant was not carrying on a business ; 
Sankey, J., that he was not carrying on a profession ; the 
Court of Appeal considered he was doing both and that the 
profits could and should be severed. In a case under the 
same statute Rowlatt, J., said, in Esplen (William), Son and 
Swainston, Ltd. v. I.R. Commissioners |1919} 2 K.B. 731, 
that it was of the essence of a profession within the meaning 
of the particular exception that the profits should be dependent 
on the personal qualifications of the person who carries it 
on. “ Profession’ also occurs in the Corrupt and Illegal 
Practices Prevention Act, 1883, imposing upon the Director 
of Public Prosecutions the duty of notifying the Inn of 
Court, High Court or tribunal having power to take 
cognisance of professional misconduct corrupt practice 
reported to any election court when the person reported is 
a barrister or a solicitor or belongs to any profession the 
admission to which is regulated by law. 
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This, however, is getting us away from the subject in hand, 
and I suggest that the real explanation why that question 
has not been before the courts is indicated by the passage 
in the judgment of Rowlatt, J., in the revenue case referred 
to above where the learned judge spoke of profits being 
dependent on personal qualifications. For this reminds us 
that it is only adherent goodwill, goodwill that will remain 
with the premises, that can be made the subject of a claim 
(see 93 Sot. J. 130). On these lines, it is possible to regard 
s. 17 (3) as Maugham, L.J., regarded s. 4 (1) (d) (ii) (value 
attributable exclusively to situation to be disregarded when 
assessing compensation) in Whiteman Smith Motor Co., Ltd. 
v. Chaplin {1934| 2 K.B. 35 (C.A.), namely as “ inserted 
ex abundant cautela,”’ agreeing with what Greer, L.J., had 
said about the same provision in Srmpson v. Charrington & Co. 
1934} 1 K.B. 64 (C.A.) : “ strictly speaking, unnecessary 
but it is not uncommon in modern statutes to try and guard 
against misconceptions by directions to the tribunal which 
are not strictly required.” 


HERE AND THERE 


UNDER TWO FLAGS 

THE fascinating question, ‘‘ When is an Irishman not an English 
man ?”’ presents no difficulties to the clear, logical brain of Serjeant 
Sullivan, but for those born east of St. George’s Channel (or the 
Irish Sea) there has been of late a revelling in half-tones and 
delicate shades of meaning. The more acute of our fellow 
countrymen have long detected a mythological flavour in the 
comforting legend of irresponsible, dreamy Irishmen, incapable 
of organisation or order. Indeed, the fallacy of his silliness and 
sentiment was exploded quite a time ago by one of the Irish in 
our midst in that ruthlessly realistic play, ‘‘ John Bull’s Other 
Island.”’ In the English, on the other hand, it is not logic or 
reason or even common sense that marks their character so 
much as what the late Lord Rosebery called a ‘ practical 
mysticism.’’ Nothing but practical mysticism could have 
produced the reticences of the Statute of Westminster and the 
highest legal authorities are never tired of reminding us 
(especially in Revenue cases) that, in England at-any rate, ‘‘ law 
is not logic.” There was a decided aroma of practical mysticism 
about the British Nationality Act, 1948, the source of so much 
current argument, It apparently invented a new species of 
human being which was neither an alien nor a British subject 
(or British protected subject), and this rather specially privileged 
being was a citizen of ire. So far so good; that appears from 
the definition of “ alien’ in s, 32 (1) as a person who is not a 
British subject, a British protected subject or a citizen of Eire. 
But then, as Lord Simon has pointed out, no one imagined that 
ire under the same name was suddenly going to turn into 
something totally different, and, if you write the thing out in 
full, “‘ citizen of the Republic of Eire ’’ would not, on the face of 
it, seem to mean quite the same thing as “ citizen of the Dominion 
of Eire.’’ The nearest parallel by way of legal conundrum to this 
change of status that springs to my mind is a report of a French 
lawsuit | found inan eighteenth century number of the Gentleman’s 
Magazine. The facts were of unusual interest not only inlaw, but also 
biologically. The eldest child of a prominent lawyer, a daughter, 
having unexpectedly changed her sex from female to male, the 
question arose whether the gentleman who had hitherto been the 
eldest son remained legally the eldest son or stepped down to 
second place and ceased to be heir at law. I forget the decision. 
Perhaps they could re-argue the point at a Gray’s Inn moot. 


THE VIRTUE OF THE OATH 


ANYHOw, on the point of construction of the 1948 Act, Serjeant 
Sullivan had no doubt, and it was he, I believe, who declared 


that, from the birth of the new republic, Irishmen would have 
no more rights in this country than Bulgarians We 
disqualified from holding or acting in any public office reserve 
for British subjects, whether in the Legislature, the judiciary, th 
And on that ground he hold 


local authority or the clectorate.”’ 

himself disqualified from remaining one of His Majesty's counsel 
learned in the law The rub is not really that it is an office 
under the Crown It ceased to be that in 1831. The point is 
apparently the oath of allegiance he must take Apart from 
allegiance, incidentally, he owes the King a very special sort 
of duty: ‘I do declare that well and truly I will serve the 
King as one of his counsel learned in the law and well and truly 


counsel the King in his matters when I shall be called and duly 
and truly minister the King’s matters and sue the IXing’s process 
after the course of the law and after my cunning. For any 
matter against the King, when the King is a party, L will take 
no wage or fee of any man.” It is the oath of allegiance that 
prevents any foreigner becoming a_ Wing's Counsel If the 
junior Bar had to take such an oath they would be debarred from 
that likewise. Indeed, at this very moment in British Columbia, 


where it is a qualification for call, there is trouble over a 
refusal by the competent authorities to allow a Communist to 
take an oath to which, they contend, he cannot. sincerely 
subscribe. Parenthetically one may add that now that it has 
been decided by the highest authority that the mere holding of a 


British passport by a foreigner entails an allegiance, a breach of 
which will cost him his life, there would seem to be little point 
in debarring him from confirming it with an oath 


WAYS ROUND 


Wuat happened in 1831 was that the Wing's Counsel lost the 
salary of 440 a year hitherto payable to them in half-yearly 
moieties. It was abolished by statute, together avith their 
allowance for bags and stationery. The trouble was that when 
a Member of Parliament took silk he had to ofter himself for 
re-election as holding an office of profit under the Crown Phe 
inconvenience had been only partially alleviated by the invention 
of patents of precedence which conferred the status without th 
office. The last to hold one was Lord Phillimore. The under 
taking not to appear against the Crown was also at that time a 
genuine reality, but there was a way round that too, and licences 


to do so were obtainable at a cost of £9 a time, rhe cost fell 
progressively to the bargain price of 10s, until, from 1886, a general 
leave was given. 

KICHARD 





Mr. A. J. BERKELEY 
Mr. Andrew J. Berkeley, solicitor, of Leamington, died on 
I8th March, aged 68. He was admitted in 1906. 


Mr. V. S. GRAY 


Mr. Vivian Seaton Gray, clerk to Whitby Urban District 
Council for nearly twenty-five years, died on 24th April, aged 57. 
He was admitted in 1922, 


OBITUARY 


Mr. H. E. LORCH 


Dr. Herbert Edgar Lorch (formerly of the German and [English 
Jars), who was admitted in 1946, died on 4th May 


Mr. C. B. SEARLE 


Mr. Charles Bartlett Searle, solicitor, of Dartford, died recently 


aged 68. He was admitted in 1925, 
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Rayden’s Practice and Law in the Divorce Division of the 
High Court of Justice and on Appeal therefrom. Fifth 
Edition. Edited by F. C. Orrway, of the Probate and Divorce 
Registry, and J. E. S. Stmon, of the Middle Temple, Barrister- 

A. WILKINSON, Registrar 


at-Law. Consulting Editor: C. T. 
of the Probate and Divorce Division. 1949. London 
3utterworth & Co. (Publishers), Ltd. 75s. net. 


Since the 4th ed. of this monumental classic appeared in 1942, 
a vast flow of divorce work has passed through the courts, pro- 
ducing many decisions which have moulded and clarified the law 
and sometimes altered it radically, while the new Matrimonial 
Causes Rules have made many drastic changes in practice. The 
enormous task of overhauling Kayden has, however, been accom- 
plished without greatly interfering with its familiar arrangement, 
but several sections have been completely rewritten and all the 
been redrafted and re-arranged in a more 
convenient order. The index has been doubled in extent and 
very greatly improved in value. In the interpretation of case 
and statute law, Rayden is unsurpassed and is never daunted 
from giving a cogent opinion where a judicial one has not yet 
been expressed; even though ‘‘ the court has refrained from 
attempting any exhaustive definition . . . this hardly excuses 
the text-book writer from the attempt” (p. 101), and this high 
aim continues to sustain the book’s great reputation. There 
are, however, a few Homeric nods. For example, the Practice 
Note dated 30th April, 1948, on the incorporation of maintenance 
orders in decrees nisi should have been mentioned in para. 20 
on p. 484, and the arrangements for the provisional settlement 
before decree nisi (see Law Society’s 
Gazette for June, 1948, p. 102) should have been referred to in 
the notes to para. 12 on p. 138; on pp. 358-9 the existence of 
the Foreign Marriage Order in Council, 1947, has escaped the 
editors’ notice ; on p. 292 there is a vagueness about the practice 
for the enforcement of maintenance orders under ss. 1444 and 145 
of the Army and Air Force Acts which could have been avoided 
by consultation with the service ministries ; para. 54 on p. 355 
should have mentioned that certificates of marriage in India 
are now obtained from the Commonwealth Relations Office ; 
the Poor Law Amendment Act, 1834, s. 57 (see p. 192), was super- 
seded by the Poor Law Act, 1930, s. 14, and that in turn by the 
National Assistance Act, 1948, s. 42, under which a husband 
is now liable for the maintenance of his own children only. 
Some of these points may be rarities, but where may the prac- 
titioner expect to find authoritative guidance on them when they 
occur, if not in Rayden ? The law stated in this edition is as 
reported up to the Ist August, 1948. Even during the few 
months that have passed since then, a number of important new 
decisions have been made, and it will not be very long before the 
first of the inevitable supplements to the book becomes necessary. 
\ pocket inside the back cover is provided for their retention. 


precedents have 


of maintenance orders 


A History of English Criminal Law and its Administration 


from 1750. Vol. I, The Movement for Reform. By LEon 
Rapzinowicz, M.A., LL.D., Fellow of Trinity College, 
Cambridge. With a Foreword by The’ Rt. Hon. 
Lord Macmitran, G.C.V.O. 1948. London: Stevens and 
Sons, Ltd. 70s. net. 

Facts, photographically and microscopically accurate, are 


the material of the unique history of which this is the first volume. 
3ut selection and artistry, so that the moral is not too expressly 
pointed, and the tale not over-adorned, prevent the facts from 
being the dross of this history. To no story are statistics, 
narratives and details of laws and statutes more material, and 
in this volume these heavy weights are transmuted into pure 
gold. Both the degradation of human nature in the cult of 
public hangings and other shameful practices, and its sublimity 
in the reforming zeal of a Romilly, are amply illustrated. Those 
who, in spite of the authentic horrors of the twentieth century, 
still think we are safe from the horrors of an age which is not 
long past, should take to studying these volumes. The wonder 
of Dr. Radzinowicz’s achievement is illustrated by the fact 
that he had to consult some 1,250 reports of commissions, 3,000 
accounts and papers, 800 annual reports and 1,100 volumes of 
Parliamentary debates, as well as all the well-known works on 
criminology and innumerable newspapers and periodicals. The 
work is published under the auspices of the Pilgrim Trust in 
recognition of the aid which the Trust has given to the prosecution 
of the studies which led to it. Lord Macmillan, as a foreword, 


states that the Trust welcomed this privilege ‘‘ because this work 
contributes so notably to the understanding of one of the most 


persistent of social problems and because by its record of progress 
it throws a ray of hope across the present scene of a world racked 
with crime and lawlessness and proves that in this country 
at least the effort to do justice has always survived.” 


By Sir W. Ivor JENNINGS, M.A., LL.D., 


The Law of Housing. 
Third Edition, Edited by 


of Gray’s Inn, Barrister-at-Law. 

HAROLD MARNHAM, B.A., LL.B., of Gray’s Inn, Barrister-at- 

Law, and Frank E. Price, F.S.I.A.A., M.I.M.T.A. 1949. 

London: Charles Knight & Co., Ltd. 63s. net. 

While nearly one-third of the new edition of this well-known 
work is devoted to an examination, section by section, of the 
provisions of the Housing Act, 1936, more than that proportion 
is occupied by the numerous orders, rules, regulations, circulars 
and memoranda made by, and a report (on standards of fitness 
for habitation) made to, the Ministry of Health under the statutes 
in question and other statutes. This is not an adverse criticism ; 
quite the reverse, for the importance of such instruments and 
documents cannot be exaggerated. 

The work commences with a General Survey, in which such 
matters as slum clearance and subsidies, overcrowding and 
management, finance and accounts, and loans and borrowing,are 
dealt with in the fifteen chapters constituting Pt. I; it is 
Pt. II that deals with the Housing Act, 1936, with annotations 
references to authorities and cross-references to 
definitions ; in Pt. III ‘‘ Other Enactments Relating to Housing ”’ 
(of which there are some nineteen in force) from the Small 
Dwellings Acquisition Act, 1889, to the Housing (Temporary 
Accommodation) Act, 1947, are similarly treated. The 
instruments mentioned above make up Pt. IV. 

While further legislation appears to be pending, and we may 
soon be saved the trouble of probing into such questions as 
whether a chauffeur is a member of the working classes, this 
book is bound to prove of the greatest assistance to any lawyer, 
accountant or administrator concerned with housing questions. 


containing 


Williams’ Law and Practice in Bankruptcy. Sixteenth 
Edition. By V. R. Aronson, M.A., B.C.L., of the Inner 
Temple, Barrister-at-Law, Junior Counsel to the Board of 
Trade in Bankruptcy Cases, and Murr Hunter, B.A., of 


Gray’s Inn and the Western Circuit, Barrister-at-Law. 
London: Stevens & Sons, Ltd.; Sweet & Maxwell, Ltd. 
84s. net. 


The twelve years which have perforce been allowed to elapse 
since the fifteenth edition of this classic text-book have seen less 
development in the law of bankruptcy than might have been 
expected had economic conditions been normal. But the 
interval is over twice as long as the average since the first edition 
appeared in 1870, and with certain aids to a spurious commercial 
prosperity tending perhaps to exhaust their influence we shall 
not be thought unduly pessimistic if we say that the legal 
practitioner will no doubt shortly find frequent occasion to avail 
himself of the help of this book, It is, indeed, an old friend in 
handsome new outer dress. Unfortunately, the austerity of 
modern publishing has made its mark within, so that a new 
format has had to be devised setting-in the familiar sidenotes 
and running two columns of index to the page. Those used to 
handling the previous editions confess to a sensation of regret 
for the comparative luxury of Williams as it was. There is, 
however, a clear system of differentiated type which is at least 
as plain and easy in use as in any comparable post-war book. 

Insolvency broadcasts misfortune. Not the debtor alone, but 
creditors and others, too, are often driven by circumstances to 
the exercise of a disproportionate ingenuity in order to escape its 
worst consequences. Thus it is that so many of the refinements 
and distinctions which cloud the clear purpose of the provisions 
relating to reputed ownership, voidable transactions and after- 
acquired property are the result of cases in which the opposing 
contentions often represent a desperate search after expediency 
rather than a genuine doubt of interpretation. Daniel Defoe in 
1693 characterised the evil of collusive bankruptcy as ‘‘ a master- 
piece of plot and intrigue.’”’ The safeguards by which later 
statutes have endeavoured to remove this and other reproaches 
have contributed freely to an intricate maze of propositions on 
which it is possible to cite aptly no fewer than 3,500 decided cases. 
In dealing with such a subject it is especially necessary for a busy 
solicitor to have at hand a complete and up-to-date manual of 
law and practice. 

Apropos of decided cases, is it not a pity that some less 
cumbrous and confusing method cannot be devised of citing cases 
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in which the requirement of anonymity of the debtor has to be 
observed ? Almost 100 cases are referred to in Williams in 
which the only distinguishing feature in their titles is a court 
serial number after the words ‘“‘ Re a Debtor.”” Then there are the 
examples of “ Re a Receiving Order”’, “Re a Bankruptcy Notice”’, 
“Ex parte Official Receiver.’ Apart from the danger of confusion 
in citation, the lawyer’s convenient habit of tagging a principle 
with the name of a case embodying it is thus for practical purposes 
denied us at many points of bankruptcy law. Initials would 
be better than numbers, and they could be fictitious initials 
if necessary. But this is a problem for editors of law reports 
rather than of text-books. 

The present editors have performed their task with the 
unobtrusive efficiency which was to be expected of them and have 
produced a book on which practitioners will rely with perfect 
safety. The most important of the new cases, besides being 
noted in the text, are commented on in the Preface. In the 
Preface, too, the editors call attention to some matters which 
they think are in particular need of reform. Recent statutes 
are naturally dealt with where relevant. (How many practitioners 
remember the new act of bankruptcy possible under the Defence 
(Recovery of Fines) Regulations, 1942 ?) It is to be regretted 
that, though the Preface is dated December, 1948, time has 
evidently not permitted of the thirty-odd scattered references 
to the Companies Act, 1929, being revised to take account of the 
consolidating Act of 1948. Re Sanders {1947} 2 All E.R. 828 
(in which Vaisey, J., was persuaded to make an immediate order 
for committal of a judgment debtor to lie in the office on payment 
of instalments) might with advantage have been referred to on 
p. 867, while the decision in Fe Fox [1948] 1 Ch. 407, though it 
achieves a note on p. 319, does so at the expense of a good deal 
of confusion between “‘ Fowler” and ‘“ Fox” in p. xxxiii of the 
Table of Cases. Such perils beset conscientious writers striving 
to keep their works abreast of a law which never marks time. 


The Law and Practice relating to the Contract for Sale of Land 
and the Title to Land. By W. J. WiLLiAms, B.A., of Lincoln’s 
Inn, Barrister-at-Law. 1948. London: Butterworth & Co. 
(Publishers), Ltd. 72s. 6d. net. 

There are three things a reviewer can do to test the quality of 
a book like this: he can take a portion of it and examine it 
minutely, as a quasi-academic exercise, in the light of his own 
knowledge and experience ; he can use the book ever a period of 
time and in this way attempt an estimate of its practical utility ; 
or he can combine both these methods. We have taken the last 
of these three possible courses. 

The section at which the book fell open when a kind of “ Sors 
Vergiliana ’’ was applied was that on charities, and the general 
impression gained on reading the dozen or so pages devoted to 
assurances of land to and by charities was not favourable. The 
learned author’s opinion, expressed on p. 149, that failure to send 
an assurance of land to be held on charitable trusts to the Charity 
Commissioners for record purposes makes the assurance void may 
be correct, but there is a difference of opinion here (the editors of 
fudor, for example, take a contrary view), and room should 
be found to notice this important divergence of opinion. The 
reference (p. 154) to the provisions of the Charitable Trusts Act, 
1869, which permit the execution of instruments by a majority of 
charity trustees, appears under the heading ‘‘ Conveyances to 
Charities’? and thus suggests that such conveyances must be 
executed by the grantees when the latter are charity trustees. 
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On p. 154 appears the statement that on the conveyance 
of land to a charity it is said that s. 29 (1) of the Settled 
Land Act, 1925, makes it essential that the conveyance should 
state that the land is to be held on charitable trusts.’”” Both this 
observation and the footnote to it, which deals at some greater 
length with the requirements (actual or alleged) of s. 29 (1), are 
extremely cryptic for a book of this kind. These, it may be said, 
are matters of detail, but the treatment of basic questions is also 
somewhat unsatisfactory ; thus it is only after several pages 
dealing with, inter alia, the special requirements of the Com 
missioners that the reader comes upon the statement that a large 
number of charities are in fact completely outside their jurisdiction. 
A short introductory paragraph explaining the main categories 
into which charities fall for this purpose would do much to 
enlighten the uninstructed, or relatively uninstructed, reader for 
whom this book is apparently primarily intended. 

The section on charities is a part of a chapter of over 250 pages 
on ‘‘ Capacity of Parties.”” This chapter contains a mass of 
information on specialised conveyancing, but its length in a 
volume of just over 600 pages inevitably throws the rest of the 
book somewhat out of balance, and leads to inadequate treatment 
of other (and no less important) matters. Thus the observation 
(at p. 400) that in view of Francis Jackson Developments, Ltd. v. 
Stemp [1943] 2 All E.R. 601, the old practice of allowing a 
purchaser to enter before completion on payment of a rent is no 
longer advisable is hardly helpful at a time when, to avoid 
requisitioning, it is often imperative to allow a purchaser to 
enter before the actual completion of the purchase, on some sort of 
terms; and no attempt is made to analyse or explain the difficult 
decision in the case referred to. Section 86 of the Agriculture 
Act, 1947, a provision as odd as it is important to every practi- 
tioner concerned with sales of agricultural land, is not so much 
as mentioned. The footnote on p. 585, in which /veagh v. Harris 
[1929] 2 Ch. 142 is referred to, is either misleading or meaningless, 
it is hard to say which. And within the chapter on ‘‘ Capacity 
of Parties ’’ the section on charities is not the only one which this 
reviewer found less than satisfactory : that on ‘‘ Churches,”’ for 
example, is manifestly too short to be really helpful. 

Of positive mistakes, we have found only one instance: the 
statement on pp. 465-6 that in order to imply the usual covenants 
for title it is necessary not only that, e.g., a beneficial owne1 
should convey under that description, but that he should also 
have a sufficient interest in the premises to justify that description, 
is at variance with the decision in Re Ray [1896] 1 Ch. 468. But 
it is not a slip or two that makes this book so disappointing : 
it is its whole design, whereby the author has attempted to cram 
into a far too limited space an amount of material which simply 
will not bear the compression to which it has been subjected. 
The result, we fear, is very far from the author’s claims that 
“ there is nothing in this book which cannot be followed by anyone 
having a nodding acquaintance with the technicalities of con 
veyancing,”’ and that ‘‘the work contains... all that the 
conveyancer will want to know except possibly in a few rare 
cases, and there is not only a clear statement of what he wants 
to know but all the authorities in support of it are cited.” 

This volume is excellently produced: clear type, margins as 
wide as can be expected nowadays, a strong and handsome 
binding, and—the binders of other text-books and especially the 
Law Reports please note and emulate—the book opens quite flat. 
It is a pity that the contents are not quite up to the quality 
of the outward trappings. 
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Mr. A. J. Moorhouse Ellaby, solicitor, of Southampton, was 
recently married to Miss Dora Isobel Faulkner, of Croydon, 


Mr. J. A. D. Walley, LL.B., solicitor, of Kidderminster, is 
the new honorary secretary of Kidderminster Round Table. 
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NOTES OF CASES 


COURT OF APPEAL 
HIGHWAY: CYCLIST’S FALL DUE TO POTHOLE 
Wilson v. Kingston-on-Thames Corporation 
3rd March, 1949 

Appeal from Morris, J. (92 Sor. J. 618 ; 64 T.L.R. 553) 

In June, 19460, the plaintiff was thrown from his bicycle through 
passing over a pothole in a road for which the defendants were 
the highway authority. At some time before July, 1945, as 
Morris, J., found, the pothole was filled by the authority with 
tar-macadam, which, as the surface of the roadway was of 
asphalt, constituted only a temporary repair. The pothole had 
consequently reappeared in time to cause the plaintiff's accident. 
He sued the highway authority for damages, contending that 
they were guilty of misfeasance in repairing the roadway 
ineffectively. Morris, J., held that the accident was due to the 
fact that the roadway had once more come into a state of disrepair ; 
that that was the result of non-feasance, not misfeasance, on the 
part of the authority ; and that the plaintiff's claim therefore 
failed. The plaintiff appealed. 


fucker, Asquith and Singleton, L.J J. 


Tucker, L.J., said that the relevant law had been thus stated 
by Horridge, J., in Andrews v. Merton and Morden Urban District 
Council (1921), 56 L.J. News. 466: * the authorities 

. lay down... that... the highway authority are not responsible 
for doing nothing to the highway, letting it take its own course, 
but that if they do interfere then they must interfere with care 

If they do not do it with care they are guilty of negligence 


for which an action for negligence will lie.’ Applying that 
statement of the law to the facts of the present case, he 


(Tucker, L.J.) was of opinion that there was no evidence to 
show that the temporary patching of the hole was a negligent 
operation. If there had been any negligence with regard to the 
hole he was inclined to think it was in failing later to substitute 
for the temporary ‘repair a more permanent one. That was 
non-feasance. 

AsguitH and SINGLETON, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: Garland (J. C. Brookhouse & MacDougall) ; 
Siy S. Worthington-Lvans (William Charles Crockery). 


Keported by R. C. Catsurn, Esq., Barrister-at-Law.} 


CONTRACT: ARTICLE INVOLVING ILLEGAL CONSUMP- 
TION OF ELECTRICITY 

Automatic Mirrolite Ads, Ltd. v. David Cope, Ltd. 

Evershed, L.JJ. 15th March, 1949 


Appeal from Hilbery, J. 


Somervell and 


The plaintifts, the manufacturers of an advertising device 
worked by electricity, agreed to let a large number of them to the 
defendants. Delays having occurred, the defendants repudiated 
the contract. The plaintiffs brought an action for breach of 
contract, to which the defendants pleaded as a defence that the 
agreement provided for the letting, etc., in full mechanical and 
electrical order ‘“‘ of machines on which are a lighting fitting or 
other device whereby there is consumed electricity for the 
purpose of advertisement in the course of the business of the 
defendants .. . and the use of the said machine is prohibited by 
the Control of Fuel Order, 1942, and the said agreement is illegal 
and unenforceable.’”’ An order was made for the trial of that 
issue as a preliminary point of law. Evidence was given of the 
small amount of electricity involved in the use of these devices. 
Hilbery, J., decided in favour of the defendants. The plaintiffs 
now appealed. 

SOMERVELL, L.J.—EVERkSHED, L.J., agreeing—said that it 
was argued for the plaintiffs that, after the agreement had been 
entered into, an order was made whereby a licence might be 
applied for in respect of advertising appliances which used fuel 
in the course of any business. That did not help the plaintiffs, 
for a licence was not in fact obtained, and the court could not 
remit the case to Hilbery, J., to take evidence that if applied 
for a licence would have been granted. Next, the doctrine 
de minimis non curat lex did not apply if this was primarily an 
electrical advertising device; if that were so, it mattered not 
that the device used extremely little electricity. The definition 
of ‘ fuel’”’ in the order, covering as it did the use of candles, 
showed that the order was directed to all uses of fuel, great and 
small, for advertising purposes. The de minimis rule could not 


be applicable when the device was by its nature put forward as a 
Finally, the argument was unacceptable 


tuel-consuming device. 


that the device not really primarily or substantially 
or wholly, an electricity-consuming device, because it had on it 
the name of the defendants and certain advertising material in a 
box which might be the most important part of the whole device 
from the defendants’ point of view. The device was put forward 
as an electrical device and the electrical part of it was its attraction, 
the plaintiffs agreeing to maintain it in full electrical working 


Wad 


order. The appeal failed. 

APPEARANCES: Vick, K.C., and Fortune (E. B. V. Christian 
and Co.); Fox-Andrews, K.C., and B. M. Goodman (Davis and 
Davis). 

Reported by R. C. CaLtuurn, | , Barrister-at-Law.] 


INTERPRETATION OF STATUTES: RE-ENACTMENT 

OF WORDS JUDICIALLY CONSTRUED 

Royal Crown Derby Porcelain Co., Ltd. v. Russell 

Bucknill, Cohen and Denning, L.J J. 

15th March, 1949 

Appeal from Derby County Court (92 SoL. J. 687). 
The defendant having left the employment of the plaintiff 
company, they gave him notice to quit their cottage of which 
he was tenant. He claimed the protection of the Rent Restriction 


Acts. The county court judge in the landlords’ action held, 
on the authority of Braithwaite © Co., Ltd. v. Elliott [1947 
K.B. 177; 90 Sor. J. 613, that the landlords were entitled to 
possession under s. 3 of and para. (g) (1) of Sched. I to the Rent 


and Mortgage Interest Restrictions (Amendment) Act, 1933, not- 
withstanding that the tenant was not aware that the cottage had 
only been let to him in consequence of his employment by the 
landlords. Those provisions, whereby the court may make 
an order for possession without proof of suitable alternative 
accommodation where the house is required by the landlord 
for occupation by a whole-time employee of his and the existing 
tenant “ was in the employment of the landlord . and the 
dwelling-house was let to him in consequence of that employment 
and he has ceased to be in that employment,’’ substantially 
re-enacted s. 5 (1) of the Rent, &c., Act, 1920. In the interval 
between the two Acts it was decided in Braby (Frederick) & Co., 
Ltd. v. Bedwell {1926) 1 K.B. 456, that the words “‘ in consequence 
of’ implied that the tenant must have known that the house 
was let to him in consequence of his employment. It was now 
argued for the tenant on appeal, on the authority of Barras v. 
Aberdeen, etc., Fishing Co., Ltd. [1933) A.C. 402, at p. 411, 
that the judicial construction must be taken to have been adopted 
by Parliament in re-enacting the provision in question unchanged 
in 1933, that Braithwaite & Co., Ltd. v. Elliott, supra, was accord- 
ingly wrongly decided, and that the Court of Appeal should 
not follow it (Young v. Bristol levoplane Co., Ltd. [1944 
K.B. 718, at p. 729). 

BUCKNILL, L.J., Said that he was not prepared to hold that 
the Court of Appeal in Braithwaite © Co., Ltd. v. Elliott, supra, 
was ignorant (a) that the relevant provisions of the Act of 1920 
were practically the same as those of the Act of 1933, and (5) that 
accordingly the rule of interpretation laid down in Barras’ case, 
supra, fell to be considered Lord Buckmaster was 
considering the comparatively simple question of the meaning 
of the word “ wreck.’’ It would be a wrong interpretation of the 
law to assume that Parliament, when re-enacting in a Rent 
Restriction Act the terms of a previous Rent Restriction Act, 
had in mind every decision of the High Court that had been given 
concerning the various words in the earlier statute. Everyone 
knew that decisions were conflicting. He could not say that the 
Court of Appeal was precluded in 1947 from giving its own 
interpretation of the words “ let to him in consequence of that 
employment ”’ in the Act of 1933, by reason of a decision concern- 
ing those words in the Act of 1920 and given in 1926 by an 
inferior court. If it were permissible in a case of this “kind to 
consider public policy, he would be most unwilling, in deference 
to this somewhat technical, if interesting, argument, to give a 
decision inconsistent with an earlier decision of the Court of 
Appeal. 


where 


CoHEN, L.J., agreed. 

DENNING, L. J., said that the true view was that the court would 
be slow to overrule a previous decision on the interpretation of a 
statute which had long been acted on; and it would be more 
than usually slow to do so when Parliament had since the decision 
re-enacted the statute in the same terms. There was, however, 
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no rule of law which prevented a decision shown to be erroneous 
from being overruled. Appeal dismissed. 

APPEARANCES : Handforth (Preston, Lane-Clayvpon & O'Kelly, 
for Hollinshead & Moody, Tunstall); Scott Henderson, W.C 
and N. F. M. Robinson (Peacock & Goddard, for Moody & Woolley 
Derby). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
RENT RESTRICTION: ADOPTED CHILD PART OF 
TENANT’S FAMILY 
Brock and Others v. Wollams 
Bucknill, Cohen and Denning, L.JJ. 16th March, 1949 

Appeal from Uxbridge County Court. 

The defendant was.adopted by the tenant of a house as a 
child, but no legal instrument of adoption was executed. When 
the tenant died in 1948, the defendant had been living with him 
for more than six months (s. 12 (1) (g) of the Rent, etc., Act, 1920, 
as amended by s. 13 of the Rent, etc., Act, 1933). The plaintiffs 
gave the defendant notice to quit. She claimed the protection 
of the Rent Restriction Acts as being within the definition of 
“tenant’’ in s. 12 (1) (g).. The landlords obtained an order of 
possession from the county court judge, and the defendant now 
appealed. The judge did not decide the question of fact whether 
the tenant was a contractual or a statutory tenant when he died. 

BUCKNILL, L.J., said that the only other use of the word 
“family”’ in the Rent Restriction Acts was in s. 3 (3) of the Act 
of 1933, in connection with suitable alternative accommodation 
to be provided for the tenant and his family. The primary 
meaning of the word “family” was‘ children.” If the 
word ‘“‘children’”’ were interpreted in the flexible and wide 
way suggested by Wright, J., in Price v. Gould (1930), 46 T.L.R. 
411, then, in the ordinary, popular sense of that word, the 
defendant would be considered to be the child of the man in 
whose household she had lived ever since she was five years of 
age except for the three years of her married life. The case 
must be remitted for determination of the question whether the 
tenant was a contractual or statutory tenant at the date of his 
death. 

CoHEN, L.J., agreed. 

DENNING, L.J., said that the word “ family ” in s. 12 (1) (g) 
included step-children, illegitimate children and adopted children, 
whether adopted in due form of law or not. It was important 
to observe that Thynne v.Salmon [1948) 1 1K.B. 482; 92 Sor. J. 83, 
showed that s. 12 (1) (g) only applied when it was quite clear 
that there was a statutory tenancy. The judge at the rehearing 
might find a sufficient indication whether this was a contractual 
or statutory tenancy simply from the rent paid. It was 7s. 43d. 
a week, an odd amount, which made it probable that at some 
time there had been a statutory increase. As that would not 
have been valid without a statutory notice of increase of rent 
the giving of which had the effect of a notice determining the 
tenancy, it would follow that there was a statutory tenancy. 
Appeal allowed. Case remitted. 

APPEARANCES : Sieve (C. R. Enever, Freeman & Co.) ; Widgery 
(Champion & Co., for Turberville Smith & Co., Uxbridge). 

{Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 
CLAIM FOR NEW LEASE: STANDARD RENT 
Rose v. Hurst and Others 
Lord Greene, M.R., Asquith and Denning, L.J J. 

Appeal from Uxbridge County Court. 

The plaintiff was the tenant of premises, consisting of a 
greengrocer’s shop with dwelling-house accommodation above 
it, of which the defendants were the landlords. The lease was 
for twenty-one years from 25th March, 1928, at a rent of £90 
a year. As the lease was approaching its end the plaintiff 
applied for a new lease under the Landlord and Tenant Act, 1927, 
and claimed, alternatively, £3,000 compensation for goodwill. 
The parties agreed that a new lease should be granted for seven 
years at a rent of £230 a year without prejudice to the question of 
law whether, as the premises were subject to the Rent Restriction 
Acts, any rent greater than £90 a year, the standard rent, could 
be ordered. The county court judge decided that the Act of 
1927 was not to be read with the Rent Restriction Acts, but was 
entirely independent of them. Since the tenant might have 
decided to hold over as a statutory tenant at £90 a year under the 
Rent Restriction Acts, but had instead elected to apply for a new 
lease, the Act of 1927 must govern the whole matter, and the 
provisions as to a standard rent did not apply. The judge 
ordered that a new lease should be granted for fourteen years at 
£230 a year. The landlords appealed. 

DENNING, L.J., said that the question was whether it was open 
to the county court judge to fix the rent for the new lease at 


, 


5th May, 1949 


SOL PCT E® 


RS” JOURNAI [Vol. 93} 319 


£230 a year although the standard rent of the premises was 


490 a vear. By obtaining a new lease the tenant had greatet 
security than he would have had by merely holding over as a 
statutory tenant, and acquired the power to assign. The Rent 
Restriction Act in force at the time of the passing of the Act 


J 


of 1927 must have been clearly in the mind of the i 
The specific provision in the latter Act about rent for a new lea 
being such as the tribunal thought proper, was inconsistent 
with the general provision in that Rent Restriction Act with 
regard to a standard rent, and must be taken to override it. 
Nor was that specific provision affected by the general provisions 
of the later Rent Restriction Acts. The appeal would be 
dismissed. 

LORD GREENE, M.R., and Asguirn, L.J., agreed. 

APPEARANCES: Stogdon (Lawrence Dennis & Co.) ; l 
Burt (Stilgoes). 

Reported by R. C. Catsurn, Esq., Barrister-at-Law 


CHANCERY DIVISION 
WILL: GIFT OVER ON DEATH WITHOUT ISSUE 
In re Williams’ Will Trusts; Rees v. Williams 
Roxburgh, J. 27th April, 1949 

Adjourned summons. 

The testator, David Williams, by his will, made in 1914, after 
making certain specific devises and bequests, gave the residue of his 
estate upon trusts for the benefit of a son, A. D. Williams, for life, 
and his widow and issue if any, and subject thereto upon trust fo1 
his two daughters (married) in equal shares. The testator declared 
that if any child of his should predecease him, leaving lawful 
issue, such issue should take, and if more than one, equally 
amongst them, the share which such child would have taken 
had he or she survived him. And if any daughter of his should 
die without lawful issue her surviving her share should there- 
upon devolve on the testator’s other children then surviving and 
the issue of such as might then be dead per stirpes. The question 
was whether the gift over in the latter declaration referred to 
the death of the daughter at any time or was limited to such 
death in the lifetime of the tenant for life. 

ROXBURGH, J., said it was settled law that such a gift over 
should be read in its natural meaning, that was, as meaning 
death at any time, unless there was a context in the will to make 
it necessary to depart from that meaning (/2 ve Schnadhorst 

1902} 2 Ch. 234, at p. 239, per Stirling, L.J., adopting O’ Was 


v. Burdett (1874), Bate 7 i S56): There were two class« ol 
cases where such a context might be found, but they were not 
exhaustive. It was clear that the testator made some 
differentation between sons’ shares and daughters’ shares. ‘There 
was nothing to show an intention to distribute the daughters’ 


shares at the death of the tenant for life. If the testator intended 
the second declaration to refer to a daughter who should predeceas« 
the tenant for life it was strange that he had not said so. Here 
the word ‘then’ must refer to the time of the daughters’ 
death. He could not say that the dispositions of the will included 
a direction to divide the property at any particular time, and 
that there was no context in the will rendering it necessary to 
depart from the original literal meaning of the second declaration. 
Therefore the words “ die without lawful issue ’’ must be read 
as meaning “‘ die at any time without lawful issue,’ and the two 
daughters took only life and not absolute interests in their shares. 

APPEARANCES: H. A. Rose (Burton, Yeates & Hart, for Naunt 
Evans, Tonypandy; Helder, Roberts, Giles & Co., for leoger Williams 
and Son, Swansea; Mills, Lockyer & Co.; T. D. Jones & Co., 
for Edward Harris & Son, Swansea; Murray, Napier & ( 
for Andrew, Thompson & Partners, Swansea). 


(Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
HIRE-PURCHASE OF CAR: SELLER’S DEFECTIVE 
TITLE 
Warman v. Southern Counties Car Finance Corporation, Ltd. ; 
Ameris, third party 
Finnemore, J. 2nd March, 1949 


Action. 

The plaintiff, in September, 1947, entered into an agreement 
with the defendant company for the hire-purchase of a motor 
vehicle. He agreed to pay £155 on signing the agreement, 
which granted him an option to buy the car. The defendants 


had themselves bought it from the third party. Payment 
of the total price was to be completed by monthly instalments 
of £9 18s. In April, 1948, having completed his payments, 
he was treated as owner of the car, which, however, belonged to 
another hire-purchase company. That company had _ hired it 
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to an individual who had wrongfully parted with it. The 
defendants had bought the car in good faith. In May, 1948, 
the plaintiff handed the car over to the true owners, and he 
now claimed from the defendants damages for breach of contract 
and, in particular, for breach of the express warranty that the 
defendants were the owners of the car. 

FINNEMORE, J., said that it had been argued for the defendants 
that there was no warranty of title on the sale which, it was 
contended, took place when the final payment was made in 
April, 1948, and not when the agreement was signed in 
September, 1947. In his opinion, the agreement to sell was made 
in September, 1947. As soon as the hire-purchase agreement 
had been signed, the plaintiff became entitled to pay the whole 
of the balance and thereupon become the owner. The defendants, 
however, were clearly unable to give a good title at any time 
between September, 1947, and April, 1948. They were, therefore, 
in breach of warranty. The defendants, however, counter- 
claimed for damages equivalent to reasonable hire of the car 
during the time when it was in the plaintiff’s possession. If the 
plaintiff had wanted merely to hire a car, he would have done so. 
He had entered into a hire-purchase agreement because he wanted 
the right to purchase the car. That was the whole basis of the 
agreement, and since the defendants were unable to carry out 
their part of the contract, they were not entitled to claim, as on 
a quantum meruit, for the hire or use. The car in any event 
was the property of another. The counter-claim was not main- 
tainable. The defendants were, however, entitled to be 
indemnified by the third party. Judgment accordingly. 

APPEARANCES: Mattar (Amery-Parkes & Co.); Stanley 
Rees (Ik. W. Parkes, for Farrington & Winterton, Brighton) ; 
Kenneth Jones (Ruston, Clarke & Ruston). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


DELAYED COMPLETION OF SALE: SUBSEQUENT 
AWARD OF DAMAGES 
Phillips v. Lamdin 
Croom-Johnson, J. 7th March, 1949 

Action. 

The defendant agreed in writing to sell the plaintiff certain 
leasehold property, completion being fixed for 28th March, 1947. 
The seller delayed executing the assignment. In April the buyer 
issued a writ claiming specific performance. No proceedings 
ensued, for completion took place on the 5th June, 1947, but 
the buyer now claimed damages for the delay. 

CrooM-JOHNSON, J., said that it was argued that damages 
were not recoverable for mere delay in the completion of a sale 
of land. Time was conceded not to have been of the essence of 
the contract. It could be made of the essence by giving appro- 
priate notice during the interval between contract and completion. 
When time had thus been made of the essence, the party aggrieved 
by delay could rescind the contract and seek damages (Webb v. 
Hughes (1870), L.R.10 Eq. 281). The plaintiff purchaser had not 
wanted to rescind, and he (his lordship) had never heard it 
suggested that, in an ordinary contract for the sale of goods, 
when a reasonable time had elapsed, the only remedy was to 
give notice, rescind, and then seek damages for breach of contract. 
Damages, even after completion of the sale, were always 
recoverable in a proper case. There was no distinction between 
contracts for the sale of land and other contracts of sale in that 
respect, except that, where the contract was not completed 
because of some difficulty of title, the vendor, if he had acted in 
good faith, was not liable in damages for the purchaser’s loss of 
a bargain (Bain v. Fothergill (1874), L.R. 7 H.L. 158). The 
plaintiff was entitled to damages from 9th April, the date on 
which the buyer had sent the contract to the seller for execution. 
Judgment for the plaintiff. 

APPEARANCES: Roche (Levinson & Shane); Garland (Philip 
Conway, Thomas & Co.). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 
LEGITIMACY : DECLARATION BY DECEASED RELATIVE : 
PRESUMPTION OF PATERNITY 
Battle v. Attorney-General (Battle and Another intervening) 
Hodson, J. 4th March, 1949 

Petition for a declaration of legitimacy. 

The petitioner was born in 1927, and claimed by this petition 
to be the natural daughter of two persons who married each 
other in 1931 and were free to do so at the date of her birth. 
The husband was killed in an accident in 1945. The wife, who 
intervened in the suit, alleged that the petitioner’s father was 
one Willis. Evidence given by Willis in Australia, on commission, 
denied all knowledge of the petitioner’s mother. It was sought 
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to admit in evidence a statement, relevant to the paternity issue, 
made by Willis’s father, since deceased, to a witness called by 
the mother. 

Hopson, J., said that a declaration by a deceased relative 
ante litem motam was admissible in such cases, for the rule 
concerning declarations as to pedigree was extended in Jn re Davy 
{1935} P. 1 to include proceedings brought under the Legitimacy 
Act, 1926. It would be a denial of justice to exclude a declaration 
by a person who might be a grandfather by blood on the technical 
ground that there was no legal relationship owing to the absence 
of a marriage. With regard to the question of paternity, in 
La Cloche v. La Cloche (1872), L.R. 4 P.C. 325, James, L.J., said, at 
p. 333, that where a man married a woman who had had an 
illegitimate child, whether that child was thenceforth to be 
considered the legitimate child of the man must depend on the 
only evidence which could generally be given of it: that was 
the man’s recognition of his paternity. If that were sufficiently 
and abundantly proved, it did not signify in what particular 
manner the recognition was effected. There was very strong 
evidence here that the petitioner had been recognised by the 
husband as his child from her birth up to the year when he had 
died. The marriage between the parents was itself a fact which 
pointed towards, rather than away from, that recognition. The 
declaration would be made as prayed. The petitioner would 
pay the Attorney-General’s costs, and the mother those of the 
petitioner, including the Attorney-General’s costs which she had 
to pay. Petition granted. 

APPEARANCES: Bush James, K.C., and W. Latey (T. D. Jones 
and Co., for Lyon Clark & Co., West Bromwich) ; Colin Duncan 
(Treasury Solicitor) ; [for Lloyd (Preston, Lane-Claypon & O’ Kelly, 
for Reynolds, Parry-Jones & Crawford, High Wycombe) ; 
H. S. Law (Arthur Robson). 

(Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 
APPLICATION TO VARY MARRIAGE SETTLEMENT 
Egerton v. Egerton 

Barnard, J. 9th March, 1949 

Consideration of a registrar’s report on a proposal to vary a 
marriage settlement. 

By a marriage settlement, the fund of which yielded an income 
of £650 gross, it was provided, inter alia, ‘‘ After the death of 
the settlor, if the said intended marriage ...shall at the date 
of his death be then subsisting and undissolved and if [the wife 
shall be living at the expiration of seven days after the death 
of the settlor, the trustees shall ... pay the income of the trust 
fund .. . to [the wife! during her life without power of anticipation 
during any coverture....’ Subject to that provision the 
settlor was empowered by deed or will to appoint in favour 
of any other wife who might survive him all or part of the income 
of the fund. The parties were married in 1928. In 1947, the 
wife obtained a decree nisi for adultery. Two days after decree 
absolute the husband married again. Shortly afterwards he 
died having by will exercised the above-mentioned power of 
appointment by directing that the settled fund should be held on 
trust for the second wife and others. The second wife had no 
means of her own. The applicant, the first wife, enjoyed an 
income of £1,100 a year. The registrar recommended that the 
settlement should be varied in spite of the appointment contained 
in the husband’s will, by paying to the first wife a proportion of 
the income appointed for the benefit of persons other than the 
second wife. The first wife now sought to uphold that 
recommendation. (Cur. adv. vult.) 

BARNARD, J., said that it would be wrong to hold applicable 
in every case the guiding principle laid down in Hartopp v. 
Hartopp [1899] P. 65, at p. 72, that where the breaking up of 
the family life had been caused by the fault of the respondent, the 
court ought to place the petitioner and the children in a 
position, as nearly as circumstances would permit, the same as 
if the family life had not been broken up. 

March v. March (1867), L.R. 1 P. & D. 440, showed the kind 
of matter to be taken into consideration in this kind of case. 
Another such matter was that the first wife was herself a party 
to the settlement which she sought to vary and which made it 
clear that if her marriage was not subsisting when the husband 
died she had no interest whatever in the settlement. The 
variation sought would place the first wife in a better financial 
position than she had enjoyed during the marriage. The appli- 
cation to vary could have been made much earlier, and now 
others had lawfully acquired an interest in the husband’s estate. 
Application dismissed. 

APPEARANCES: Karminski, K.C., and R. J. A. Temple 
(Peacock & Goddard) ; Beyfus, K.C., and Roland Adams (Grover, 


Humphreys & Boyes). 


{Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 
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PROBATE ACTIONS: JURISDICTION OF COUNTY 
COURT 
In re Thomas, deceased 
Barnard, J. 10th March, 1949 


Procedure summons adjourned into court. 

After the pleadings in a probate action had been closed, the 
plantiffs applied to the registrar by summons “ that by consent 
of the parties the judge of Aberdare county court be invested 
with the contentious jurisdiction...of the Court of Probate 
to...determine the issue....’’ The registrar was of opinion 
that it was desirable that the transfer should be made but that, 
by s. 60 of the County Courts Act, 1934, the jurisdiction of the 
county court was limited to questions concerning the grant or 
revocation of probate. The application, having come before the 
judge in chambers, was adjourned into court for argument. 

BARNARD, J., said that the paragraph concerning the question at 
issue which appeared in Tristram and Coote on Probate Practice 
(19th ed., p. 95), appeared to conflict with what was said on the 
same subject at p. 585. When the Court of Probate came into 
existence on the passing of the Court of Probate Act, 1857, the 
county court had jurisdiction in all probate matters, limited only 
by value and residence. By s. 10 of the Court of Probate Act, 
1858, the judge of the county court having jurisdiction ‘‘ shall 
have the contentious jurisdiction . . . of the court of probate... .” 
Section 150 (6b) of the Judicature Act, 1925, merely replaced, in 
conciser language, those words. If it had been intended in the 
Act of 1925 or that of 1934 to deprive the county court of juris- 
diction, clear provision would have been made to that effect. 
Zealley v. Veryard (1866), L.R. 1 P. & D. 195, made clear the 
meaning of the word “‘ contentious’”’ in the material context. 
The Acts of 1925 and 1934 had not changed the position existing 
when the Act of 1857 was passed. Provided that a case were 
within the prescribed limits of value (the personal estate here 
was under £200 and the real estate under £300) the county court, 
as was only right, had jurisdiction. An order directing transfer 
of the action to Aberdare county court would accordingly be 
made. 

APPEARANCES: J. E. N. Russell (Theodore Goddard & Co., 
for Williams, Thomas & Williams, Aberdare); J. E. S. Simon 
(eider, Heaton, Meredith & Mills, for Marchant, Harries & Co., 
Aberdare). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


DIvisIONAL COURT 
ADULTERY: EVIDENCE OF ACCOMPLICE 
Fairman v. Fairman 
Lord Merriman, P., and Ormerod, J. 

23rd March, 1949 

Appeal from Gore (Middlesex) justices. 

The respondent husband appealed to the justices to discharge 
an order for maintenance in the wife’s favour. At the hearing 
before the justices the only evidence adduced to support the 
allegation that the wife had committed adultery was that given 
by the man concerned. The wife in her evidence denied adultery. 
The justices discharged the order, finding that she had committed 
adultery. The wife now appealed. 

LorD MERRIMAN, P., said that the only evidence against the 
wife was that given by an accomplice to the effect that she had 
committed adultery with him on a number of occasions. All 
the authorities on condonation were reviewed in R. v. Baskerville 
1916) 2 K.B. 658; and Russell, L.J., stated the principles in 
Statham v. Statham {1929] P. 131. He (the President) had 
referred in Churchman v. Churchman [1945] P. 44, at p. 51, to 
the necessity for the strict proof of adultery as of a criminal 
offence ; and that observation was approved by the Court of 
Appeal in Ginesi v. Ginesi (1948), 64 T.L.R. 167; 92 Sov. J. 140. 

It was not enough in such cases as the one now before the 
court to argue that the justices had seen the opposing witnesses 
and believed the one rather than the other. The justices had not 
directed themselves in the way which R. v. Tate [1908] 2 K.B. 
680, at p. 682, showed to be correct. The evidence which had 
been given in the present case was that of an “‘ accomplice ”’ 
and he (his lordship) was not satisfied that the justices had fully 
appreciated the danger of finding the wife guilty on that 
uncorroborated evidence. The appeal would be allowed. 

ORMEROD, J., agreed. 

Appeal allowed. 

APPEARANCES : Stuart Horner (Pierron & Morley) ; Cridlan 
(Shaen, Roscoe & Co.). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


seLicitors’ 


JOURNAL [Vol. 93] 321 


COURT OF CRIMINAL APPEAL 
FINING FOR FELONY: CORRECT PROCEDURE UNDER 
CRIMINAL JUSTICE ACT, 1948 
R. v. Brook 
Lord Goddard, C.J., Humphreys and Birkett, J J. 
24th March, 1949 

Appeal against sentence. 

The appellant pleaded guilty to a charge of theft. Quarter 
sessions, exercising the power given by s. 13 of the Criminal 
Justice Act, 1948, to impose a fine for certain felonies, ordered 
the appellant to pay a stated fine and directed that he should be 
detained in custody until the fine was paid. The prisoner 
appealed. By s. 14 (1), where a fine is imposed, “ an order may 
be made in accordance with this section—(a) allowing time 
for the payment of the amount of the fine . (b) directing 
payment of the said amount by instalments of such amounts 
and on such dates respectively as may be specified in the order ; 
(c) fixing a term of imprisonment which the person liable to make 
the payment is to undergo if any sum which he is liable to pay 
is not duly paid or recovered .. .”’ 

Lorp GoppARD, C.J., giving the judgment of the court, said 
that the prescribed procedure had not been followed in that the 
appellant had been detained in custody pending payment of the 
fine. When quarter sessions imposed a fine, or gave a man the 
opportunity of paying a fine, instead of his going to prison, they 
should make one of the three orders open to them under s. 14, 
subs. (1) (a), (6), (e-). They could say: ‘‘ We fine you so much, 
and you may have a month in which to pay it,” or: ‘‘ We fine you 
so much and it is to be paid by specified instalments.’’ In 
either case they could add: ‘* You will be imprisoned for such 
and such a time, not exceeding twelve months, if any sum which 
you are liable to pay is not duly paid.’’ Accordingly, if the 
amount was not paid in accordance with the order made under 
(a) or (b), proceedings could be taken and the person fined would 
have to undergo the sentence of imprisonment. Where, however, 
the court did not think it appropriate to give time or to allow the 
fine to be paid by instalments, they could impose a fine and so 
many months’ imprisonment in default. The sentence would 
then begin to run at once, but under s. 15, subs. (5) (6), the 
prisoner could obtain his discharge at any time by paying the 
fine, whereas here the appellant had been directed to remain in 
custody until the fine was paid. Appeal allowed. 

APPEARANCES: T. H. kK. Berry (Registrar, Court of Criminal 
Appeal) ; Elborne (Director of Public Prosecutions). 

[Reported by R. C. CaLtBurn, Esq., Barrister-at-Law. 
RECEIVING STOLEN GOODS: BURDEN OF PROOF 
R. v. Garth 
Lord Goddard, C.J., Humphreys and Birkett, JJ. 
25th March, 1949 

Application for leave to appeal against conviction. 

The applicant was convicted at Leeds-Quarter Sessions of 
receiving a roll of Cloth which had been stolen from a car between 
3.30 p.m. and 6 p.m. The applicant and another man had been 
seen at 6 p.m. that evening to carry the roll of cloth to a place 
not far from the car. The applicant’s explanation was that he 
had been moving the cloth to oblige a friend and that he did 
not know that it was stolen. The deputy recorder, in ‘Summing 
up, said that the prosecution had to prove guilty knowledge, 
but that if the applicant failed to explain how he came to be in 
possession of the cloth, or to give an explanation which the jury 
could possibly believe, they were entitled to convict him. If, 
on the other hand, he gave an explanation which might possibly 
be true, although they did not think that it was true, they must 
acquit him. 

Lorp GopparpD, C.]J., said that the deputy recorder had stated 
the law too favourably for the applicant. I. v. Abramovitch 
(1914), 11 Cr. App. R. 45, which seemed so often to cause difficulty, 
laid down that possession of property recently stolen was evidence 
which could go to the jury that the defendant received the 
property knowing it to have been stolen ; but that if the defendant 
gave an explanation which raised a doubt in the minds of the 
jury whether he knew that the property was stolen, the onus 
always being on the prosecution, the defendant by the ordinary 
rule was entitled to be acquitted. The test, however, was not 
whether his explanation might possibly be true, for any explana- 
tion might be true. A more ample direction would have been : 
‘If the prisoner’s explanation raises a doubt in your minds then 
of course you ought not to say that the case has been proved to 
your satisfaction.”” Application refused. 

No appearances, 


Reported by R. C. Catsurn, Esq., Barrister-at-Law 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Kead First Time : 
Commonwealth Telegraphs Bill | H.C. 3rd May. 
London County Council (Wood Lane Site) Bill |H.L.| 
[4th May. 
Swindon Corporation Bill [H.C. [3rd May. 
War Damage (Public Utility Undertakings, etc.) Bill |H.C.! 
3rd May. 
Read Second Time : 
Nurses Bill [H.L. [3rd May. 
Mid-Northamptonshire Water Board Order Confirmation 
(Special Procedure) Bill (H.C. [5th May. 


Mountbatten Estate Bill [H.L. 4th May. 
People’s Dispensary for Sick Animals Bill [H.C.) [4th May. 
Teignmouth and Shaldon Bridge Bill (H.C. [4th May. 


University of Nottingham Bill | H.C. [4th May. 


Read Third Time : 
Harwich Harbour Bill (H.L. [3rd May. 
New Forest Bill |H.L. [5th May. 
Royal Alexandra and Albert School Bill [H.L. (3rd May. 
Royal Holloway College Bill (H.L. 3rd May. 


In Committee : 

Agriculture (Miscellaneous Provisions) Bill | H.C. 

[Sth May. 
B. DEBATES 

On the Keport Stage of the Landlord and Tenant (Rent 
Control) Bill, Lorp LLEWELLIN moved an amendment designed 
to enable the tribunals to increase the rents of dwelling-houses 
first let since Ist September, 1939, in consequence of the landlord 
serving in the Forces or being required to reside elsewhere by 
reason of circumstances arising out of the war. VISCOUNT 
MAUGHAM, in supporting the amendment, said that in many 
cases these tenants had undertaken to go if the landlord wished 
to return, but they had dishonourably stuck to the property. 
The Lorp CHANCELLOR said the present Bill did not fix rents ; 
it merely enabled a reduction to be made of some rents charged 
by extortionate landlords. He did not deny that there were 
hardships to some landlords, but why take this small group ? 
Why not deal with those whose rents were controlled at 1914 
figures, who were the most hard hit of all? The Government 
could not favour a small section of landlords in this way. The 
amendment was carried. Lokb PAKENHAM next moved a 
Government amendment to enable an assignor to charge the 
assignee in respect of fixtures which the former had provided or 
improved and which he could not remove because they vested 
in the landlord. Lokp PAKENHAM informed LorD MuNSTER that 
the existing taxation law enabled a property owner to appeal for 
relief to the General Commissioners of Income Tax for a 
reduction in the estimated annual value where the rents of the 
property were reduced under the Act. He also said that the 
Chancellor of the Exchequer could not see his way to grant 
relief from death duties on houses in respect of which the rent 
had been reduced or a premium prohibited. 


ViscOUNT BUCKMASTER moved a clause designed to remove 
from the tribunals the power to grant successive periods of 
security of tenure to tenants who share accommodation with 
their landlords. He would agree toa maximum of twelve months’ 
security, but he thought there should be some finality about the 
matter. Lokbp PAKENHAM said it was not correct to say the 
landlord could never get rid of his tenant; he could do so as 
soon as it was judged reasonable by the body of fair-minded 
citizens composing the tribunal. In any event, the original 
intention of the Kent Acts had been to give such tenants the full 
protection of the Acts. This had failed owing to unexpected 
decisions of the courts, and he could not undertake to diminish 
further the limited protection which these tenants were being 
given under the Bill. He added that the Minister would take 
steps to see that the considerable feeling expressed in both 
Houses of Parliament in the matter was conveyed to the tribunals 
that they might realise the kind of difficulties with which the 
landlord might be confronted. Lorp LLEWELLIN moved a 
similar amendment, but designed to make six months the 
maximum period of security. He thought that a distinction 
should be drawn between cases where the sharing was with the 


landlord and other cases. In the latter type of case he had no 
objection to indefinite security. He did not, however, think 
that a Ministerial circular was the correct method of dealing with 
the matter. Parliament ought to put clearly in the Act what 
it wanted to be done. Lorp PAKENHAM said that he could not 
accept this amendment for the same reasons as in the case of 
Lord Buckmaster’s and both amendments were withdrawn. 

A further amendment was then introduced by Lorp 
BUCKMASTER to enable landlords to make increased charges for 
services which they were under a contractual obligation to 
provide. The Ridley Report had said this should be treated as 
a matter of high priority, and indeed in the 1946 Act the 
Government had allowed additional charges for increased cost 
of services in the case of flats with a rateable value of over £100. 
LorD PAKENHAM could not accept the amendment as it would 
favour a particular class of landlords and he felt the matter must 
wait for a comprehensive review. The amendment was put to 
a division and carried. Finally, Lorp Meston moved a clause 
to enable an assignor, who had himself taken a lease from a lessee 
and paid him a premium, to pass on part of the premium to an 
assignee. LORD PAKENHAM Said the insuperable difficulty about 
this clause was that where it was a landlord who had received 
the premium it could be recovered from him, but in the case 
proposed there was no one from whom the premium could be 
recovered, and the only effect of the clause would be to pass on 
the exploitation indefinitely. The amendment was withdrawn. 

3rd May. 

On the Report Stage of the Lands Tribunal Bill, the Lorp 
CHANCELLOR moved a clause to give the Tribunal power to hear 
rating appeals. One of the weaknesses of the rating system had 
been that you could never compare one area with another merely 
by comparing the rate charged unless you also knew what was 
the basis of assessment. The Local Government Act, 1948, had 
transferred appeals to the county courts which would have 
secured some uniformity of decisions, but the Lands Tribunal, 
he was satisfied, was an even better forum. County court judges 
were doing an ever increasing amount of work for very small 
remuneration, and he was glad to be able to relieve them of this 
jurisdiction. In reply to a question by Lorp Terviot, Lorp 
JowitT said the Tribunal would be peripatetic so as to meet the 
convenience of the various people concerned. In reply to 
questions by Lorp Simon, the Lorb CHANCELLOR confirmed that 
he contemplated that solicitors as well as barristers should have 
a right to appear before the Tribunal. As regards evidence, he 
had in mind the dispensing with the necessity of proving 
documents which everybody knew existed. He agreed that 
there were cases in which one should not limit the number of 
expert witnesses called before the Tribunal. 

Lorp SIMON moved a clause designed to give the Tribunal 
power to hear appeals from the assessment of development 
charge by the Central Land Board. This work involved a fairly 
accurate application’ of the art and skill of valuation. The 
1947 Act said that the charges were to be fixed by the Central 
Land Board, but in practice they were ascertained by a district 
valuer acting as the Board’s agent. Often no answer was given 
at all to a request for details as to how the charge was calculated. 
It was arbitrary and unfair that one person should not be able 
to know if he was being treated along the same lines as another 
person. If he did not know the method of calculation, a 
developer could not even correct a mistake by the valuer. In 
the debates on the 1947 Act the Minister had said that applicants 
would be given information to satisfy them that they were being 
fairly treated, but now they were being told in many cases that 
the method of calculation had nothing to do with them; they 
must pay or proceedings would be taken against them, This 
charge was in fact a tax, and people should have a right of appeal 
against their assessment. The very fact that the Central Land 
Board had recently issued “‘ Practice Notes’ quoting legal 
decisions to guide the valuers in assessing the charge showed 
that the matter was a serious one which ought to be dealt with 
by a body properly staffed. Lorp HyLton supported the 
amendment and quoted cases where heavy development charges 
had later been considerably reduced as a result of ‘ higgling ”’ 
with the Central Land Board. He thought that this was not a 
practice which could be condoned, There were cases in which 
widely different charges had been asked for seemingly similar 
development. It ought to be possible for the figures to be gone 
into by some independent body. 

The Lorbp CHANCELLOR said that this proposal had already 
been fought out in the debates on the Town and Country 
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Planning Act, 1947. It was a fallacy to think you would get a 
better hearing before an appeal court. The only cause of 
complaint in letters which he had received about the matter 
was of delay in assessing the charge. As to “ higgling,’’ he could 
think of no court less likely to be corrupt than that presided over 
by Sir Malcolm Trustram Eve. The Board would assess the 
charge as good landlords, getting the best price they could, for 
that was to be our return for the £300,000,000, but yet not 
impeding or preventing the proper development of land. There 
was risk of error and of hardship, but those were not lessened by 
an appeal to another tribunal and there was certain to be much 
more delay. Lorp Swinton could not accept the Lord 
Chancellor’s argument that this matter was now res judicata ; 
the House was entitled to have second thoughts on the matter, 
especially as they had now had the opportunity of seeing the 
1947 Act in operation for several months, He thought the Lord 
Chancellor must be the only member of the House who had not 
heard of the dissatisfaction over this matter. He agreed that 
the Chairman of the Board was a very able man, but after all 
he was the tax collector in this matter. If dissatisfied with the 
district valuer the developer could only go to Sir Malcolm and 
settle on the best terms he could get from him. Taxation 
should always carry a right of appeal ; it should not be arbitrary ; 
there should be guarantees of equal treatment. Lorp BALFour 
said some of these charges involved very large figures indeed ; 
he wanted to see the Act working properly and thought this 
amendment would help in that direction. The amendment was 
put to a division and carried. Sth May. 


C. QUESTION 
The Lorp CHANCELLOR stated that the recommendations of 
Command Paper 7664 dealing with Health, Welfare and Safety 
in Non-Industrial Employment and Hours of Employment of 
Juveniles was under consideration, but the Government could 
hold out no hope of legislation in the present session. [5th May. 


HOUSE OF COMMONS 


A, PROGRESS OF BILLS 

Read First Time :— 

Ireland Bill [H.C.} [3rd May. 

To recognise and declare the constitutional position as to the 
part of Iretand heretofore known as Eire, and to make provision 
as to the name by which it may be known and the manner in 
which the law is to apply in relation to it ; to declare and affirm 
the constitutional position and the territorial integrity of 
Northern Ireland and to amend, as respects the Parliament of 
the United Kingdom, the law relating to the qualifications of 
electors in constituencies in Northern Ireland ; and for purposes 
connected with the matters aforesaid. 


Read Second Time :— 
British Film Institute Bill [H.C.| 
Consolidation of Enactments (Procedure) Bill [H.L. 
[6th May. 


6th May. 


B. QUESTIONS 

Mr. Haro_p WILSON said that the position was not yet such, 
in his opinion, as would make the general payment of business 
claims under Pt. II of the War Damage Act, 1943, desirable. 
Advance payments were, however, being freely made under that 
Act where the applicants satisfied the Board of Trade that the 
replacement or repair of the goods was expedient in the public 
interest, or that the payment was required to avoid undue 
hardship, and £38,000,000 had already been paid out on these 
grounds. He was prepared to consider sympathetically cases 
advanced with good reasons on the grounds stated. 4th May. 


The SoLiciToR-GENERAL, in reply to questions by several 
members, said that the Interim Report of the Committee on 
Leasehold Reform was under consideration by the Government. 
Its publication and a statement on the Government’s intention 
would not be long delayed. [2nd May. 


Mr. Pritt asked the Attorney-General whether he was aware 
that certain owners of rent-controlled properties were sending 
circular letters to their tenants urging them to pay immediate 
increases of rent on the representation that the Rent Restriction 
Acts were to be amended in the near future to legalise such 
increases. Sir FRANK SOSKICE replied that the Attorney-General 
was aware of the case referred to. Though the letter was 
grossly misleading it did not come within the ambit of the 
criminal law. The Attorney-General was, however, prepared 


to consider with a view to prosecution any case in which there 
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was evidence that an increase of rent or a so-called voluntary 
contribution in respect of some possible future permitted increase 
of rent had been sought to be obtained by any fraudulent 
representation as to an existing fact. [2nd May. 


Mr. WALKER-SMITH asked the Minister of Health whether he 
was Satisfied that the present arrangements for the constitution 
of local valuation panels under the Local Government Act, 1948, 
gave sufficient assurance of adequate local representation. Did 
he not appreciate that in some cases all the membership was 
appointed by county councils and that therefore the rating 
authorities themselves had no right to appoint members ? Was 
he further aware that in the case of some schemes no consultation 
was had with the rating authorities, and would he use his powers 
under s. 45 to modify such schemes as those? In reply, 
Mr. BEVAN said he was satisfied with the arrangements as they 
were. It would extend the area of nomination and consultation 
very widely if they had to consult every county district in Great 
Britain which was a valuation authority, and he was satisfied 
that local interests were fully represented. 5th May. 


Mr. GLENvIL HALL stated that the Prime Minister’s under- 
taking of 25th November, 19438, to the effect that citizens of Eire 


would not be treated as aliens would be followed so far as 
concerned their employment by the Crown or in Government 


Departments. 2nd May. 
Mr. Puitip NoEL-BaAkER stated that, under the provisions of 

the Maintenance Orders (Facilities for Enforcement) Act, 1920, 

arrangements for the mutual enforcement of maintenance orders 


had been made with the Canadian Provinces of Alberta, Briti 
Columbia, Manitoba, Saskatchewan and Ontario. This Act, 
however, expressly excluded affiliation orders and no arrans 
ments for their enforcement existed in Canada. 29th Apri 





STATUTORY INSTRUMENTS 
Agriculture (Compulsory Hiring of Land) Kegulations, 49, 

(S.I. 1949 No. 795.) 

These Regulations, which came into operation on 2nd May, 
1949, prescribe the procedure to be followed on the compulsory 
hiring of land by, or on the authority of, the Minister, as 
provided for under Pt. IV of the Agriculture Act, 1947. 
Ploughing Grants (Application to 1949) Order, 1949, (S.I1. 1949 

No. 824.) 

This Order extends to 31st December, 1949, the operati of 
the statutory provisions relating to ploughing grants. 


Postponement of Enactments (Miscellaneous Provisions) Act, 


1939 (Manorial Incidents Extinguishment) Order, 1949. (5.1 

1949 No, 836.) 

This Order enables applications to be made under s. 140 of 
the Law of Property Act, 1922, for the determination f 
compensation for the extinguishment of manorial incident 


during the period of twelve months startine* Ist November, 1949. 
This right had been suspended by the Postponement of 
Enactments (Miscellaneous Provisions) Act, 1939. 
Price Regulation Committees Kegulations, 1949. ks 49 

No. 809.) 

These Regulations consolidate, with certain amendni 
Price Regulation Committees Regulations, 1941, as amend 
Motor Fuel (Standard Ration) Order, 1949. (S.I. 1949 No. 826 

This Order enables coupons relating to the six montl June 
to November, 1949, to be used during the period 9th to 31 \ 
as well as during the period to which they relate. It oO 
increases the value of units for standard coupons dated ] 
July and August to one gallon for one unit, half a gallon for half 
a unit. 

Diplomatic Privileges (Food and Agriculture Organi 
Order in Council, 1949. (S.I. 1949 No. 834.) 


Diplomatic Privileges (United Nations Educational, 
and Cultural Organisations) Order in Council, 1949 S 
1949 No. 835.) 

These Orders provide privileges and immunities for 
of the organisations referred to in their titles. 


Diplomatic Privileges (International Refugee Organisation) Order 
in Council No. 2, 1949. (S.I. 1949 No. 837.) 
This Order extends the privileges and immunities granted to 
this organisation by an Order in Council made earlier this vear, 
and revokes the earlier Order (S.I, 1949 No. 135.) 
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Coal Mines Regulation Order, 1949. S.I. 1949 
No. $41.) 
This Order suspends until 30th 
fixed by the Coal Mines Regulation 


miners may be below ground. 


Suspension 


April, 1950, the limits of time 
Act, 1908, during which 


Companies (Board of Trade) Fees Order, 1949. (S.I. 1949 

No. 850.) 

This Order provides that the fee of an Official Receiver acting 
as provisional liquidator in winding up shall be calculated, 
where the filing of a statement of affairs has been dispensed with 
by order of the on the value of the company’s property 


as estimated by the Official Receiver. 


court, 


Local Government Staffs (War Service) (lend of Emergency) 
Order, 1949. (S.I. 1949 No. 839. ; 
This Order fixes 31st March, 1949, as the end of the period of 

emergency for the purpose of the Local Government Staffs (War 

Service) Act, 1949. 

Supreme Court Rules (Northern Ireland) Order in Council, 1949. 
This Order alters the scales of fees chargeable by commissioners 

for oaths as fixed by Appendix S$ to the Rules of the Supreme 

Court of Northern Ireland. 

PARLIAMENTARY 

Marriage Provisional Orders Bill. 
Session 1948-9, No, 117.) 

Ireland Bill. (House of Commons Bills, Session 1948-9, No. 120.) 
sy this Bill [ire is declared to be no longer a part of His 

Majesty’s Dominions, but Northern Ireland is declared to remain 

such, and no change relating thereto is to take place without the 

consent of the Parliament of Northern Ireland. The Republic 
of Ireland is declared not to be a foreign country and the same 

given to its representatives, etc., here are 
atforded to those of other Dominions. It is stated at the 

British Nationality Act, 1948, infer alia, is not to be affected 

by the fact that the Republic is no longer a part of His Majesty’s 

Dominions. It is also provided that, notwithstanding anything 

in the Representation of the People Act, 1948, a person shall not 

be entitled to in parliamencary elections for the Imperial 

Parliament in elections in Northern Ireland unless _ he 

therein for the f the period of three months 

ilifving date for that election. 


PUBLICATIONS 


(House of Commons Bills, 


privileges are 


vote 
was 
resident whole « 
ending in the qu 
Consolidation of Enactments (Procedure) Bill. (House of Lords 


Bills, Session 1948-9, No. 118.) 


NON-PARLIAMENTARY PUBLICATIONS 
Rights and Obligations of Landlords, Tenants 
Occupiers of Agricultural Land. (Agriculture Act, 1947, and 
\gricultural Holdings Act, 19438. H.M. Stationery Office. 
[his booklet is designed to serve as a simple guide to the two 
Acts referred to. It sets out the responsibilities of owners and 
occupiers as to minimum standards of good estate management 
and good husbandry and also explains the working of the sanctions 
under the Acts for failure to comply therewith. The major 
portion of the booklet deals with the 1948 Act—the form of 
contracts of tenancy, distress, fixtures, etc., notices to quit, 
mq disturbance and for improvements, and 
compensation to landlords for dilapidations. It concludes with 
a reproduction of the Statutory Orders which deal with 
, repair and insurance of fixed equipment, calculation 
and procedure of Agricultural Land 


and Owner- 


compensation — for 


Maintenance 
of value for compensation 


Tribunals. 


NOTES AND NEWS 


Honours and Appointments 


The following appointments to Courts of Quarter Sessions 

announced with effect from 29th April: Mr. T. N. Donoy AN, 

deputy chairman of the Court of Quarter Sessions of the 

\ Mr. G. DE PAIVA VEAL} deputy 

4 the Court of Quarter Sessions of the North Riding 

ounty of York; Mr. J. MACMILLAN, deputy chairman of 
ourt of Quarter Sessions of the County of Bedford. 

has been appointed Master of the 
sion to Mr. Gerald Horan, K.C. 


of Southampton 


JouN O'LEARY High 
irt, Dublin, in 
Mr. J. L. Simcox, of Conway, has been appointed chairman of 

Magistrates Bench of the Conway and Llandudno Division. 
Mr. J. Merthyr Tydfil, has been 

appointed coroner of Merthyr Tydfil. He was admitted in 1920. 
Mr. RoGrER Cuitty, assistant solicitor to the Western Region 

of British Railways, has been appointed acting solicitor at 

Paddington. 


suCcCceE 


Litoyp ATKINS, solicitor, of 
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Mr. C. W. COLLINs, Leicester Magistrates’ 
Clerks has been appointed de clerk. 

Mr. D. J. N. HANNAH, legal assistant with the Control 
Commission in Germany, has been appointed assistant solicitor 
to Barnes Corporation. 

Mr. A. T. Jones, solicitor, of Amlwch, has been appointed 
interpreter to the Anglesey Courts of Assize and Quarter Sessions. 


chief assistant in 
. 


ottice, puty 


Personal Notes 

Mr. Leonard Cotman, clerk to the Preston County and Walton- 
le-Dale Magistrates Courts, has been honoured, on attaining his 
eightieth birthday, by the Lancashire Justices’ Clerks’ Society. 
Mr. J. W. Smith, President of the Society, presented Mr. Cotman, 
at a function on 2nd May, with a travelling rug, a silver matchbox 
President paid tribute to 
which he has been 


inscribed silver salver Phe 

work for the Society, 
its inception in 1907. 
year-old blind law student, 
Society’s Intermediate 


and an 
Mr. 
associated 

Miss Eve Hardiman, 
of Shrewsbury, has passed The 
nation, 


Cotman’s with 
since 
twenty-nine 
Law 
exami 
Ruthin Town 
C33. 


In recognition of his services to the borough, 
Council is offering the freedom to Mr. William Jones, 
former clerk to the Denbighshire County Council. 


Miscellaneous 

October, the Council of The Law Society issued a notice 
to the effect that they intended, in due course, to examine 
candidates for the Society’s Final Examination on certain portions 
of the National Insurance (Industrial Injuries) Act, 1946. In 
their notification the Council stated that no questions would be 
Act until six months after the publica- 

prepared for the Society. 


ct 
Last 


set on th 
tion of a pamphlet which was bein 
The pamphlet, entitled ‘‘ Introducing the National Insurance 
Industrial Injuries) Acts, 1946 and 1948,’’ by Mr. Robert S. W. 
Pollard, has now been published and prescribed, with the 
of the portion on procedure from pp. 22 to 32, for The 
Law Society’s Final Exanrnation rhe price of the pamphlet 


is 3s. 6d. (post free), and cop can be obtained on application 


TO Lhe Law 


provisions of the 


except 


Society. 


Wills and Bequests 
ol and Parkgate, Cheshire, 
Football 1940, former chairman 
riginal member of Everton F.¢ left 421,990. 

London and Cheltenham, 
£19,904 19s, 5d. 


Mr. W. C. Cuff, 


t of the 


solicitor, of Liverp 
preside League since 
and an 
Mr. J. W. Dickson, 
left £20,279 19s, Sd., net per 
Mr. W.. H. 
£141,136, net pe 
Mr. J. W. Hughes 
can bea 
Mr. Arthur 
left 28,140. 


solicitor, of 
onalty 
Freeman, retired solicitor, of Harrogate, left 

. 5 
rsonalty /138,900. 
, solicitor, of Conway, left, so far as at present 
| £38,570. 


Barton Mills, Suffolk, 


certained, 438,933, net personalty, 


Wright, solicitor, of 


retired 


SOCIETIES 

At a meeting of the Directors of the SoLiciroRs’ BENEVOLENT 
AssocriATION held on 4th May, 1949, resolutions of thanks were 
passed to the President of The Law Society and to the Master 
of the Worshipful Company of Solicitors of the City of London 
for their kindness in issuing appeals to solicitors to support the 
Association. Already thirty-seven new members have been 
secured as a result of these appeals. A special effort is being 
the membership in London. There are over 
London and than half are 
not perhaps generally known 
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London, and their dependants. Last year 
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s and of that amount nearly 
their widows and children. 
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